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The following comments are respectiully offered in an effort to improve the system that the proposed
regulations are designed 1o enhance. However, Jenkins & Poviak belleves that, as proposed, certain
provisions of the regulations run afoul of Constitutional conflicts, and in particular tha 10th and Tdth
Amendments, (among cther concems), and therefore nead reconsideration. We are parllcularly concerned
with provisions conceming liability, whose effects run counter to the goals of the Convention and the 1AA by
increasing (he risks and costs of operation of adoption agencies to the point that smaller agencles may not be
able 1o participate in inemational adoptions,

W would recommend that the Deparment of State issug an Intertm nuling on the Ragulations, with a perind
for further public comment: thereby allowing addiional data lo be presented and incorporated into the
regulations through the thorough process of public comment and discussion among all those Involved so that
the igsles noted below may be satisfactorily resolved. This would allow a greater opportunity for apan dabate
and input from legislative and State regulatory sources —we would rathar postpone the finalizalion in arder Lo
ensure that the regulations are truly comprehensive.

Additionally, absent such qualifying language In the below Comments, Jenkins & Poviak endarses and
incorporates by reference those concepts, concems, suggestions and observations noted (generally) in those
gompanion comments issued by: the Joint Coundl on Intemational Children’s Services; the New Mexico
Diepariment of Children, Youth & Families; the Manyiand Deparment of Social Services; Focus an Adoption
and Reaching Out thru International Adoption (New Jersay)

Far discussion purposes, we believe there exists four major areas of concam:

1. Jurisdictionsl Conflicts

o 10k Amendment (State vs. National)

» Licensed vs. Accredied {Stste ve. National)
2. Liability Concams

« Common Law vs. Sinct/Stalutory Liability

= |psurance Limitations
3. Dispute Resolution |ssues

« 10th Amendment (State vs. Nationsl)

Fane 1 of 4



1 E.'“l 5'|'In3 g DUCI{EL NU. STEIEF.E'\R-D'!E Ifgﬁ -_-

e Arbitralion ss elternative
4 Slandards Conflicts

«  Choice of Law Questions

o Siatus in Federsl venues

Therefore, the followlng commenis are organizad less in regulatory arder, sedatim, but rather according to the
.intellectual precepts presentad by the specific regulation.

Jurisdictional Conflicts

Pratiminarily, it should be noted that anytime regulatory provisions 'overreach’ the statutory authority
authorizing such regulations, the regulations, per se, become, jpso faclo, invalld, See, eg., § 96.28(d) -
“blanket waivers”; §5 96.45(c) & BE.46(c) - "strict kability”; and § 96.76, e, seq. - "adverse action(s)."

It does not appear to be within the authonty of the Secretary of State, under Its regulatory authonty pursuant 1o
the 144, to establish rules of civil liability In tort or contract, which rules would purporl lo replace existing
statutory and case law in this complex area of law. This Is an area reserved o the legislature and to the caurs
undar the United Stales Constitution, and which the 1AA does not expressly delegate to the Daparirment of
Siate.) Nor does Subpar K stipulate a fundamental due process procedure for agencles regarding "Adverss
actions”, which would Include natics and opporunity to defend, including, intsr atia: detalls of claims; standards of
proct, hearings andfor an administrative review process.

Furhermore, under the 10th Amendment, the Constitution must necessarily draw a distinetion between the
concepts of “licensing™ an organization for the placemant of children {adoption) and Cangress’ passage of the
Imercauntry Adoption Act (IAA), which “accredits™ an organization to permit foreign placements.  Ses, 6.9, §
BE.37 - “quallfications™ § B96.33 — "mandalory insurance”,

Where individual State licensing entities have regulatory autharty under the Conslitution lo determing the
appropriate qualifications for adoption service providers’ employees, and individual Statzs have enactad
statutory “charitable immunity” laws regulating insurance and/or liability exposure of elesmosynary nstituticns,
a conlradiclory requirement under these proposed regulations seems dastinad for Constitutional challenge
even prior to Implementation.

The current standard In most States is io have a Master's Degree supervisor raview and approve a Bachelor's
Degree personnel home study; however, the Proposed Reguiations sel a higher standard than the licensing
States. The strict requirement of one particular degree limits the ability of an accredited agency to select hume

study personnel based on experience, personal sensitivity, moral character and the many other traits:

necessary to perform thelr job functions successiully.

As example: South Caroling does not automatically grant a person that has a Masters of Social Work degree a
license to conduct homestudies. They are subject to the same training and supervisory requirements as a
person that does not have & Master of Social Work degree. This includes a two-year superisary pericd whers
the individual must be under the supsnvision of a Certified Invesiigator licensad by the state of South Carolina.

I that vain, we would advocate for assimilating, whersver possible, the sxisting State licensing regulations,
which standards agencies and individuals would have met prior to sasking acoreditation, and focus on those
areas specifically necessary for Hague compliance, in order to avoid jursdictional conflicts.

Similarly, many States have exisiing licensing requirements concaming insurance coverage regarding the
licensing of adoption agencias, as well as “charitable immunity” statutes, which limit the extent of recovery
against cleemosynary institutions, = To ovemde exisling State licensing stalutes regarding insurance

T e ag Chambers v, St Manys School, 82 Ohio 5t 3¢ 353, 97 M.E2d 195 (8 C1 Ohis 1228), _ _
? Gee, hlipiwars nonpeoinsk.oraipubsfsllbim . (Normmfil Ris Mansgemant Center, 1130 Savant=antt Strest, MW, Suile 210, Washingian. D%
036} for a compleie downloadable Esling of statdory provisions, by Sale, 2= wall a8 atfer 501(c)3) issues and pubicallers.
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coverage provisions andior enacted statutory limits to financial expasure would seem to [unnecessarily]”
Imferpose administrative fiat over considered, legisiative intent.

Liability Concems

There prasently exists s body of both statutory and common law surmounding the concept of “wrangful
adoption” at both the State and Federal leval* Sse, Howard M. Cooper, "Enforcemant of Contractual Release
and Hold Harmiess Langue In "Wrongful Adoption Cases,” Boston Bar Journal, May/June 2000 (cifing Fortias v
The Afiance for Children, inc., et al, Suffolk County, Civil Action Mo, 97-048G98; Regensburger v. Ching Adapiion
Consuttant o, 138 F.3d 1201 (7th Crr. 1988); Feenc v. World Child, Inc., 877 F. Supp. 56 (D.0.C. 1997}, affd,
Ne. 87-7167 (D, 0.C. Cir. Sept. 10, 1288))

The Progeosed Regulslions regarding "strict lability” undar §§ 96.45 & 96 48 alter basic principles of tort law —
by removing the need for adoptive parents o demonstrate any faull whatsoaver on the parl of their socradiled
agency In order to collect a judgmeni - the proposed schemes would bestow upon parents a greater legal
guarantes than they would have i thelr adopted child had bean conceived biologically. The IAA doss not
aslablish or authonze specific standards for provider lability under contract, tort or civil e, Civil liability Tor the
acls of agents is & matlter thal has developed in the courts, and 1o some extent through legisiation, over g vary
long period, There is a major ditference between requiring primarny providers in the U.S. to exerclse due
diligence and do everything they can o oblain complete and accurate information and secura compliance with
Hague requirements in intereouniry adoptions, and making such U.S, agencies strictly liabla for darmages
resulting from matters over which they have no possible control. Imposlitien of a statutory prohibltion such as
that propesed in this regulation is inappropriate interference with a well-justified business practice, contractual
“Assumplion of Risk". This is & recognized prnciple and numerous courts have delamined thal exculpalory
coniract provisions in this precise context are approprate and consistent with public policy.

Additionally, the arbitrary requirement of mandatory insurance coverags is grounded naithar in public policy
nor 0 existing, real world acluality, As noted, supra, many States already require insurance and/or have
statutory "charitable. immunity™ laws, which pertain directly to licansed adoption agencies, By superseding
theze Stale statules, the Ceniral Authority places ilsell through the 14th Amendment in the posilion of
abligating ilsell to providing such insurance in the event none can be aobtained. Many agencles are reporting
severe difficulties in obtaining Insurance, and insurance sourcas are advising them that they will not provide
insurance coverage for these added assumptlions of sinct Eability, therafore making this provisian  both
urreasonable and impracticable * Should the Central Authority proceead, then it would be obligated 1o provide
such nsurance policies 1o agences, similar to the reguirement of the States to offer motor vehicls Insuranca to
license holders as a prerequisite to mandatory driving insurance.

Cne additional suggestion in this regard has been o offer such insurance both to agencles, and to individual
adoptive parents, thereby spreading any “assumption of nsk” equally among all parties 1o the adoption
procass,

Dispute Resolution

Ii should be noted that varnpus Stales addilionally have mandated legal forums for adjudication of disputas,
usually through the State's Administretive Law courts.  Inasmuch as these spacifically apply to ficansed
adoption agencies, the Proposed Regulstions ragarding acoreditad sgenoiss seems statutorily to preempt the
10th Amendment, which cleary resenvas child-placement aclivities to the individual States.

¥ For an exhaustive dissusslon of the l20g conpent, genersly. See, Roerned Dinsgar Mitks. L0 "Wrongful Adootion” causes of actinn sgainst adenlion
agancies whare childnen heve or develon menisl of piysins’ prodiiers Nest e missorsseniad o no! dScinsed 12 adopnon parents, T4 A LRGN
(1999}, [Atlachead hereln as Exfib °17

sxwrnnketing cosl of these fan poacies st avelasls. (Aneched hersiy i Sriis "2
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MNotwithstanding the statutory provisions contained in the Proposed Regulations regarding any impasition af
strict llability andfor adverse actions which are subject to judiclal review in a Federal court, the Suprame Courl
hae upheld in numearous instances that Arbitrafion Clauses, (contractually agreed to by a varety of parties) are
binding, and the |A4 requires accredited aoencias to entar into contracts with individual applicants.” Ergo, a
privale, sceredied adopbion agency, properly incomparated and licensed in & Stale with a statutory, charitable
immunity clause, may contractually bind “applicant parties” to arbitration, removing itself from federal courl and
-auajling tself of statutory Immunity, notwithstanding any purported “strict liabllity” threshald within the 184 tself,

Stanﬂards Conflicts

In datermirmng the approprate standards for review to apply in an intemational adoption, Jenkins & Povtak
woull advocale, al all reasonable oceasions, that appropriale State standards be applied whenevar
conflicting, in light of the overwhelming public interest and the best interest of the child, as codified by Stala
statutes under the 10th Amendment, and that only where International, or for unlformity of application, interests
supersede States' nghts should the [AA, [as amended], be the cantral focus of statutory oversight, and in
parlicular, Subpart F

Furthermora, Subparts |, J & K regarding oversight and “adverse action™ are fraught with a lack of
Constitulional safeguands for vagueaness [subsfaniel comphence 7], procedural uncerainty, and procadus! dus
process.” As an aside, we would note the potential of these Proposed Raogulations to conflict with other,
exleting statutory limits |yet unknown)

fs Example; Notwithstanding the statutory provisions contained in the 1AA, the passage by Congress of the
"American Competitveness and Corporate Accountability Act of 20027 (Sarbanas-Oxley Acl) incorporalas a
numbar of provisions, including criminal provisions, (18 USC § 1518), which apply to for-profit and non-profit
arganizations alike, and tracks the language of the federal false statements statute, (18 USC §1001).7

Recause \he stalule applies o = any maffer within the junsdiction of any degartment or agency of the United
Stales.. or in refation fo or contemplation of any such malfer or case..." arguably an accrediting/approving antity
“will be considered an agency as defined In 5 USC §701 for pumase of judicial review..." and theralore, designaled
accrediting/approving enfities under the |44 are endowed with federal police powers.

Conclusian

In its rele as the *Central Authorty”, the U.S. Depardment of State must necessarly provide the guiding
direction for future, Hague Convention, intemational adoptions.  The Central Authority can alleviate many
obstacles by supporiing the vanous parties to the adoption process: creating an accessible resource library of -
translated foreign adoption lews; providing *standardized” {on-ing) educational, parent training courses,
ceifying the reliabiliaccuracy of medical and social information providad by other Hague "Central Authority”
sending countries: providing adoption insurance for haoth agencies and adopting parents; developing a uniform
database for statistical analyss of intemational adeption issues, and providing for a supportive and unbiasad
systemn of carification [accreditation] of child-placement entities.

These comments are provided in the hope that confinusd, frank and open discussion of the abatackes involved
will lead to a larger, diversified and eager pool of both adoptive parents and children wno otherwise would not
have the opporiunity to live as “family™.

AN mtf
Attachmeants

B 22 CFR & 06,39 Inforrnation Geclosune aid feis chargsd (a2 poposed). - B
E Jerking & Povik spocilically references the Comments pendoed by JCICE m this megaind. and adopts tham Morer 23 i fully siazed.

T Hemel, W, Warren, Esouire, "4 Guide for Monorts o e Serberes Oy Acz’, Tha WCA Mompraflt Agerda, Sepl ol 2004, ir_{'-‘g'.'-'-'?&l-'f ounlishad
Wit Crrporats Govamance Legisation Means 1o You'. Amswsiton Mansgeran, Maren 2003), MR Harre! 15 21 sttamey with Venable, L]

FPage 4 ol 4

Han



T4 ALR 5th1 (1909 . Page ]
T4 A KR 30 - -
{Publication pape references are not available for this document.)

American Law Reports
ALRS5th
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Annotation

"WIRINGFLIL, ADQITION" CAVSES OF ACTION AGAINST ADOPTION AGENCIES WHERE CHILDREN
HAVE OR DEVELOP MENTAL OR PHYSICAL PROBLEMS THAT ARE MISREPRESENTED OR NOT
CMSCLOSED TO ADOPTIVE PARENTS

Harriet Dinegar Milks, 1.0,

ln & prowing pumber of cases, adoplive parents are ellempting w recover damages [Tom adopticn wgendics, us
opposed 10 nullifying ar vacating the adoption, for the agencies’ misrepresentations regarding the health or familial
hackground of the ndopted child or for the agencies’ failure 1o disclose information that was i therr pogsession prior
10 e sdoption. Courts hove wenerally begun recognizing these "wronglul adoption” wetions, tough aol upiformly,
For exnmple, in Mahr v, Com, 421 Mage 147, 653 N E2d 1104, 7d AL B.Sth 083 (19953, the court recogniedd Uie
common-law 1wl of nephpent misrepresentation in the adoption context, though ather courts have nol, noting that
while un ageney cannal be expected to puarantee or warranty a child's future health, the agency must use due care to
ensure that it fully and adeguately discloses mformution about e child's buckground so us aol o mislead polentiul
adoptive parents, This snnowtion collects the ceses eddressing whether couns have recognized the various
“wrongful adoption” causes of achon and whether pdoptive parents could recover tor particular masrepresentations
ar failures 1o disclose information reparding an adopiee’s health or family history.

TARBLLE OF CONTENTS
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= Fesearch Sourees
Indzx
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ARTICLE OUTLINE

l. FRELIMINARY MATTERS

5 1 Introduction
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[8]_Scopc
Felatad annotation

£ 2. summary and comment

R .
Colal CrEenéraliy e

I RECOGNTTION OF "WRONGFUL ADOPTION" CAUSES OF ACTION

63 Wepligenl niisrejuesentaliong

(] View rhat canse of achon may he

Miew s of nelio v 1ol lig
g 4 Intentional nusrepresentaton
Tnl Vie s o R i fie

[B] Niew that eanse of achion may not lie

b3, Fuilure o diselose

[#] View that eanse of action may lie

[1] View thal couse of aclion mav not lie

& ho Falure 1o invesigane

& R Hreach of contract

[] Wiew that cause of action may lie

[A} Wiew that cause of 2ction may not liz

b pstitutional claims

I, APFLICATION TO PARTICULAR AGEMCY ACTIONS

E 10, Asency affirmatvelv assured or misstared health of child

a] RBeeovery sllowed o ¢

] Recovery demed

& 11 Apency affirmatively misstoted child's familig
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£ 13, Apepev withheld information resarding health of child

& 13 Apency withneld information revardine child's

—_—

w I -

Abuse, hialrr.rr';;.- u]' g & 4[n], 5ln], 10[a}. 12
Aflirmative assertions or nisstatements, § & 10, 11
Appressivencss and hostility, § 1002

Aloulio) and drug use by biologicnl mother, § & 3(n], 47a], Siu], 8 fa], 10[a]. 11-13

Apphicaton to particuber spency wetions, § € 10-13

Alention deficit disorder, & & 3fa], 100[a)

Bekavanral problems, generally, £ & 300), 4, el 12

Bipelur disorder, & & 3{nl 10]a]

Biting, & § 3fa], {a]

Darderline hypersetive, biolegical father as, &£ § 3al, 5(a], 13
Breoch of contract, § 8

Brotbier-anid sister, bivkopicul parents as, § § 3(a], 3la]. 13
Burden o odoption agencies, & & 4 sla] 6, 12

Causanon, § & 3[a], 12

Clironic schizophrema, biolngical mother with, § & 3la], 4la). 57al, 13

Clinadacryly of fifth fingers, biological mother possessing, § 13

Collegs otendance by hislopical mother, § & 4{a], 13

Commrment and summary, & 2

[
L

Cuneealment or failure 1o discloge, & & 5. 103,

Confidentialioy, § 37s
Congenital degenerative nerve disorder, § & 3[6], ]2
Constiutional claims, £ 9

{Conract, standing on ond suing for damapes, § & 8le], 100a]

Copr. 12 West 2003 No Claim to Orig. U.5, Govt. Works
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Coordinalion, poor, biological mother possessing, § 13

Decision to adopt child, § § 41a]. 5[a], 11-13

Degencralive nerve disorder, congental, & & 3[h], 12

N L}nar@s;ltcrn_. hllo!ngir.nl mother's siblings suffering from. & 13
D::\'l.‘lupml.'m-u.] ;.il:]uy,ﬁ £ 3], 4inl, Slal, 100e]. 12
Disclose, failureta, 8 & 5 12,13

Eriseouraping of udoptions, § & 3[=], 3[a], 12

Driscovery rle, & S0a

i
-4

Diseretoniry function exceplion o govessmental tort labiliny, £ §
Crog kilied by child, § & Jia], Ala], §la]

Drraen's Syodromie, £ 12

Drug and nicohol nge by biological mother, & § 3ial, 4lal, 5[al. 8 [a], 10a), 11-13
Edueation level ol biolegical moether, § & 4], 12
Emetional distress, mtentional or neghipent infliction of, § 7

Emulivnal problems, biological mother, & & 4fa], 13

Emonional problems, child, § & 10[a], 12

Extreme or oulrapecus behovior on part of agency, £ & 7, 100b]

Failure to disclose, £ 4 5 17 13

Failure lo investipale, § 6

Famitial aseociation, fundamental right of, § 5

Familial backeround, gensrally, § & 11, 13

Feral aleoho) syndrome, § & 3{a]. 4{a], 3[al. 11. 12

Fevcrat birth, § & 47al. 10[al, 11

Fiduciary duty, § & 5. 13

I*inancial subhsidies for eare of special needs children, fziiurs 1o advisc es to, § 351
Fires, starting, & & 3|a], 4Th], 10]a]

Ioreseeability, § 3

Fosler placements, £ & 4ial 10]a], 11, 12

Copr. & West 2003 No Claim lo Ong, U.S. Govt. Wotks
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Fromal lobolomy, liulegical mother having had, § & 40a], 13

Fundamemial liherry interest in life, § @
Fundamental right of fumilial sssociation. & 9
i'i.lrliq:n':ll'."a'f1h-inﬂ'falr H.EH'!'I"IE & & 3lal, 5a]
Governmental immanity, & § 3-57].7

Civarantor of future healtl, agency as, £ & 3 4la]
Handicapped childien, ability 1 pluce, & & 3[n), 30a)
Health of child, pensrlly, & 08 10 12

Hearing impairment, & 8[b]

Figheurched palme, hiolopiesl mother with, 5 13
Huontington's Disease, § & 3[u], 4[u], 31b], 10]al, |
Hyperactivity, hological father, & & 3lal, 5la], 13
Hyperactivity, child, § § 3[u], 5fx], 13
Hyperkimesia, £ 107

Iy, & & 3-5]a], 7

Imcest, § & 3[a], 5[a), 12, 13

Intelligence of biclogicel parents, &£ & 3Ta], 4[a]. 50=]. 11, 13
Inlelligenee of child, § § 3[h], 4[a]. 6, 10]4)
Imtentional infhiction of emotional distess, § 7
Intentiony] misrepreseniation, § 4

Introduction to annotation, & 1

Invesligale, failure o, § 6

Investization by parents, & 1070

[l anocher child, attempt to, £ 10[a]

Knowledge independently possessed by adoptive parents, £ § 1070]. 12

Leaming disabilitics. biological mother. & 13

Lenrning disabilities, child, §_& 3(=], 4[p), 5lp], 1051, i1, 13

Copr. © West 2003 Mo Claimvte Onig. US
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' Legal eptanglements, adoprion free of, £ Kb

Liberty interest m dife, § 9

Liberty intercst m relanenship, £ 9

_L_l;lhul_m_?}',__hif]]?gicu] mather having had, & & 4[s], 12

™ ﬁl’.‘.‘l’ﬂl:.l:.]’ﬂl'lﬂl}’, hitdomeul mother disgnosed with, § 13

Medical core, limely and appropriete, ability wsecure, § € 4[a], 5[a]
Memal illness of hiological paremis, & & 3al 4 Slal 10, 01
Munia] dnstitution, biologicel mother in, § § 3(a], 472], 5fa], 1112
Menal retardation, lcdopieal mother, & 13

Menial returdution, clild, & & 3107, 4(a], ¢, 100e], 11

Megleet, & & 4|n], 12

Nepligent mliction of emoticnel diswress, § 7

MNegligen! misrepresentatinn, § 1

Mewrologica] disorders, § & 3, 4la], 5b], &, 10-12

Charapgens behavior on parl of ageney, § & 7, 10[b]

Purunoid diserdess, biclogical father, £ 4 3'a], 5lal. 13

[*¥]

Partecular agency actiong, application to, § & 10-

Phenylketonurie, & & 3[L], &

Physical injury o adoptive parents, absenee of, £ 7
Physical eerapy, ¢hild receiving. & 12

Port wine stam, & & 3[bh], 4[], 3[al. 12

Practice pointers, §_2[b]

Preliminary tnaners, & § 1,2

Premature birth, § § 3707, 1670]

Proximate cause, & & 3a], 12

Pseudocpicanthal folds, biological mother having, & 13

Psvehiolopical disorders, penerally, § & 47g], STal, 13

Public policy, § § 3. 4lal, 5[a], 6, 10[=], 12

Copr. & Wesl 2003 No Claim to Orig. U.S. Govt. Works



74 AR5 | (1999) F—_— Page 7
74 ALRG -,
(Publication page references are not available for this document.)

Recopnition of "wrongful adoption” causes of action, £ § 3-9
Melated annotations, & 1[h]

Feliance. & 10k

oo R B . o
‘Russin, adoption-from, §_& 3701, 4lg], 7, 100

Schizophrenia, biological motherwih, £ & 3la] 4ia] Slaj. 13
Seope ol annoetation, § 1[a]

Section 1983 action, & 9

moirures, £ 5 ALk, 12

Sexual abuse, history of, § & 4ial 100al, 12

Sisler and brother, biglogice] purents s, & & 3l 5lel, 13
sleeping, § 8 al, 10ia)

Special eduealion progron, child in, & 12

Speech impediments or therapy, § & Afal 100a) 11,12
Statote of limitutions, & & 4[al, 5], 12, I3

Statutory cly (o diselnse, § Sla)

Suotery duly Lo investigate, § 6

Stigmatization of adopted children, § § 3{a], S[a], 12
Sturpe-Weber Syndrome, £ § 30, 12

Summary and comment, § 2

Tachyeurdia, biological mother diagnosed with, § 13
Temper lanirums, & & 3{a], 10[z], 12

Timely and appropriate treatment, 2bility to seoure, £ & 2al, 3[z]
Toilet training, & & 3lal 100=]

Trangnilizers teken dunng pregoaney, & 13

Tremors of hands, biological mother having, § 13

Trustee of child's destiny, sdoplion agency as, £ 4121

Violenl behovior, £ & 47a]. 10[a], 12
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= Woarranty of futare hezlth, £ 3[a]
Withholdmg of informanoen, & § 12 12

Wronglul birth, unalegy (o, § § 37a], 4[a]
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Wash, Hev, Code & & 36533 350 and 26.33 380 See b 5[a]

seKinney v, State, 134 Wash, 2d 388, 950 " 2d 461--8 & 3]a], 12

_Prigg v. State, 980 1 2d 302--4 § 51a), 12
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W Ve, Code & 48-4-6. Sec § § 3[a] 412, 5]a)
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ARTICLE

L PRELIMINARY MATTERS

§ 1 Imtroduction

[a] Scope

This annotation [FN1] collects and discusses the state and federal casas in which the courts have considared the
application of various “wrongful adoprion” causes of acoon, sounding in tort or contracl, by adoplive parends gpainst
the adoption apencies [FN2] involved in the edoplon, whers the agency misrepresented or failed tw disclose the
health or backeround of an adopted child 10 the adoptive parenss, [FN3]

A number of junsdictions mayv have miss, reguiatons, constitutional previsivns, or lsgislative enacinents divect]y
bearing upon this subject These provisions are discussed herein only 2o the extent and in the form that they are
reflected in the court opinions thoy fall within the scope of this annotation. The reader s consequenty advised to
consult the appropriate statutory or regulatory compilations to ascermzin the current stalus of all statule: discussed
hercin, including those histad m the Jusisdictional Table of Cited Statutes and Cases, In addition, some opinions
discussed in this annotation may be restricied by courl rule g5 o publication and citation in briefs; readers are
cautioned 1o cheek cach casc for restoclions.
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[L] Reloted apnotalions A

Altbrney malpragiice in connectinn with services related to adoption of child. 1% ALRSth 892,
Liability of public or private agency or its employess 0 prospective adoplive purents in contract ar tort for £ailure

L gpmplets armanpement for adoption. K AL RSth K60

T_iﬂbilit}'-of']égﬂf or natural parent, or one who wids and sbets, for dameees resulting from abduction of own child,
A9 ALRAh 7.

Reguired parlics in adoption proceedimps. 48 A1 Rath K60
Marital or sexunl relattonship berween partes as affecung right to adopr. 42 ALRAG 776,
Ruoee s fuctor 10 ndoption procecdings, 34 AL 167

Criminal liability of one arronging for adoption of child through other than licensed child placement agency ["buby
hroker acir") 3 ALRAh 464 i

b urilnl stotus of prospective adopling purents s fucter in udeption procesdings. 2 ALRsth 535,
Mndern status of law as 10 equiable adoption or adoption by estoppel, 97 ALRAd 347
Ape of prospective adoptive parent us factor in adoplion proceedings. 84 ALR3d 6635,

PMarent's involuniary confinement, or failure o eare for child as result thereof, as permitting adopuon witho
parenlel consent, 78 ALR3D 712,

Mistnke or want of understanding as ground for revocation of consent to adopution or of apreement releasing infan
o adoption placement agency, 74 AL 485

Beligion os focter iy adoption proceedings. 43 ALB3 383,
Mental iliners and the like of parents as ground for adoption of their children, 453 ALB2d 1379,

Foiluie of state or local governnent entity to protect a child abuse vienim as violaton of federal constitutional right.
T9ALR Fed 514,

& 2, Sununary angé comnient

[u] Geoerally

Although a challenge o o fingl adoption decres is most frequently brought by 2 hiological parent, [FN4] wsually en
lhe basis of lack of consent to the adoption, [FNS] adopning parents mey seck reliel where an adoption bas already
taken place, Ocrasionally, the requasted relisf is simply an annulment of the decree, In some jurisdiciions, stamtas
se1 forth specific grounds upon which an adeption decree may be set aside. including health reasons, racial
differences, miscondocl, fraud and the wellore of the child. [ENG] More offen, the relief soughl is in the feon of

damages.

"“Wrongful ndoption” is the shorthand term often applicd w the growp of tort actions brought by adopove parenls
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against adoplion agencies, seeking damages arising from adoptions. Tvpically, such sclions allege nepligence or
misrepresentation reparding the child's medical condifion, reliance thereon by the adoptive parents, and dumapes in
the ferm of the cost of medical or psychiatnc care. The application of tort theores in claims against adoption
avencies was hordly koown before 1986, Bur v, Board of County Com'rs of Stark County. 23 Ohio 5t 3d 68, 491
MEZ2d 1101, 56 A LR 4th 357 [1986], was the first case to define the elements ol "wronglful udoption,” In tha
case, the cause nf action was grounded in the elements of fraud Prior to Burr, agencies had successfully argued (and

AT quminuu to grgue) thal they should he immune from such suits on public policy grounds. This position enjoyed
‘some early sutcest becouse, listorically, the public has nol generally been well imformed about the role and
responsibilines of adopuon agencies. A number of wagic cases, and the media attentivg nd public ewwrencss tha
followed them, have made potenual litigants more aware of the responsibilities of adoption wgencies wnd,
conscquently, the exisience of vanous canses of action. The increase in the number of wrongful adoption suits 1nay
wlse be allribuled o the inerease in the number of foroign adoptions, where aceess to medical records of the children
iy be limited by cultural, governmentol, or lenguage requirements.

The causes of action which wpically underlic 5 claim for wrongful adoption are often based on lang estahlished
curmpen=luw lorl priseiples, Liobility muy olso be premised un sltulory grounds, ss muny slutes heve cnaced
stntuies or ndminigirative or licensing codes that require adoprion agencies to adhere to o certain standard or o
conduct p good-faith mvestigmion into the childs background and 1o provide prospective adoptive parents with nll
information in the ageney's possession. However, different cases of action have had varving depgrees of success in
b recopnized in Qe sdoption sclling. Thus, noglipent misrcpreseatation hos been recognized wi o viable canse of
aetion b some cases (& 301, while in others coutts have declined to recognize the tart tn the adoption context { §
Akl Similarly, intentional migrepresentation has been recognized by the majority of courts addressmg the 15soe { §
4 fa]), though the cour 1o ong ease dechined to apply such cause of acuon ( § 4[bl).

Courts hove varied in thelr opinions on the duty owed (o adoptive parents to disclose relevant information, with
soe couns recognizing a cause of action for failure 1o disclose { £ Sial) and some courts declinimg to do s { &
S[R]) However, courts have agreed that failure 1o mvestigate is not 2 vieble cuuse of aclion, ubsenl some slalutorily
imposed doly { § 6), Emotionu] distress ¢ § 7Y, breueh of contract ( §_8{b]), and constitutional claims ([ §_5) have
also been psserted without much success, though one court did conclude that a breach of contract eanse of action

was viahle | £ Klal)

Where the courls did recognize the psseried couse of sction, fecovery vaned based on the facts of the particular
cuse. Therelore, where on sgency allegedly assured or misstated the health of the adoptee, courts have allowed
recovery or remanded the cause for further determination in some cases (& 10[a]), while denying recovery in others
(& L0[k]), Cowrts in several instances have also allowed reeovery or wmended for further procesdings where an
pgency allepedly missiated the child's fumilial beckground ( §_L1) or withheld information regarding the health of
the child [ £_12) or the clild's familial background ( & 13).

[B] Praclive poiolers

The practitioner contemplating bringing ap gelion against an adoption agency should mvestipate all regulanions
perlaining 1o the work of the child-placing agency, including licensing and operating manuals and state statutes, und
the decisional low on the seperate causes of action

Agencies and intermediaries who work with foreign sdoptions may atternpt to limit their exposure t liabilily for
neplipent misrepresentation or failure to disclose by including waivers and release provisions in their contracts with
prospuelive adoplive parents. Courts have found such exculpatory clauses (v be enforceable. [ENY

Counsal for both sides should be aware of polentia] statute of limitation issues regarding when the injury occurred

LI'NK] and immunify issucs surrounding ects of public agencies. [IFN%]

1. RECOGNITION OF "WRONGFUL ADOPTION" CAUSES OF ACTION

Copr £ West 2003 No Claim (v Orig. U.S. Gevt. Works



74 A LR Sth] (1959 . - 3 Mage 14
T4 A LKA T
(Pohlicatinn page references are not available for this document.)

¢ 3, Meglizent misrepresentetion

8] a¥iew thot cause of action may lie

Thu courts io e follewing cases have reeopnived clsims for negligent misrepresentation in the adoption context,

The court in Ferene v World Child, Inc., 977 F_Supp. 56 (DLD.C. 1997, aff'd withoul published opinion, 172 F 3d
Y10 (0.0, Cir, 1998) tapplying Ihstmet of Columbia law), anticipated the Dustrict's recognition of a tort of "wrong [ul
udoption" for negligent missepresentslions made in the adoption context. The plaintiffs had adopted a child from
Russia, following numerous assurances which were mode by the United States ageney thut arcanged the aloption
and the pediatnician at the orphanage thm the child was generally healthy and that he had only minor sod correcuble
prablems, The court analogired to the tort of wrongful hirth. which had been recogmized, and precedent from other
jurisdietions, i anticipating recognition under Districn of Columbia law,

Charities o IQCES Stringfe 325 o 3d 519, 167 a0 713, 588 M.E.
A (b s, 18920 the conrt held that adoprive parents could mamtain an action for adaption agency negligence
for Tailing lo dischose neeessary medical and prychological information to sdoptive parcnts. Though the ageney
preucd ot Winois did not recognize such ¢ couse of geton, the court dispgreed, recognizing thal one cun ollepe b
couse of nction grounded in negligence against en edoplion agency. In this case, the agency did not disclose Lo the
ndoptive parents the medical backgrounds of the children, even though the children had serious behaviaral problems
Uine of the chiklren stomped the family dog w death. The parenis sued the ageney, alleging frawd, breach of contract,
aod negligence. The court steted ot sinee the adoplion sgency is the only one of the parties with the informution
concerming the infants' physical and psychological health, the burden of disciasure can be placed on no ather party
I'he cour| noied that the consequence of placing tha burden on the spency is that the ageney discloses whal
infurmation it has in response o oo sdopling purent’s inguiry, so that adoptive parents assume the pwesome
responsibility of ralsing a child with their eves wide open, The coun further noted that the consequences of placing
the burden of disclosure upon the agency included a party's being answerable for the consequences of their own acrs
or omigsions, The court also rejected the agency’s clarm that subjecting it to lizbility for neglipence would hinder s
ahility to place handicapped children for adoption

Int order to establish the causation element in & fraudulent misrepresentanan or neglipent misrepresentation canse of
actiem aganst an adoption agency for placement of 2 child, an adoplive parent musl establish that he ashed 4
guestion thal g rationa] parent would consider relevanl w0 gauging the future risks of serious mental or physical
illness, and that but for the adoption agency’s felse siatement regarding that risk they would not have adopted the

There can be lizbility for wrongful adoptivn claims besed on negligent misrepresantations abaut the child's prior
history, Leld e court i3 Molhr v. Com. 421 Mase 147 653 N 24 1104, 74 A [ H.5th 693 (1995}, In thix casc, the
parents adopted a six-year-old from & state adepnon agency. They were lold that there were no medical records
available. that the child was small for her age, and that her biologival mother placed her for adoption because she
was young and wanied to go into nursing. The agency knew but failed to disclose that the birth mother was in fact
confined o 8 menlal insttution, hed chronie schizophreniz, and had a low 10 The ageney alse knew but did ool
disclose that the child hed been given an early developmental axamination thut showed ler w0 be developmentally
delayed. Citing Mass Ress. Code tit. 170 &  7.213(3). and the common-law notion of good-faith and fair dealing,
the court found that an adoption ageney hes an affinmative duty to disclose informanon that would cnuble the
adopling parens (o muke o knowledgeeble decision. In suppor of its conclusion, the court noted that full disclosure
is necessury in the adoption setting: that applyving accepied fori principles would prevent adoption agencies from
being exempt from tort labiliry for false statements negligently mude during the adoption process; that allowing
liability for negligent and imentional “wrongful adoption” does not impose any "extraordinary ar onerous” burden
on adaption agencies; and that a neglizent "wrongful adoption” cause of action does not conflict wilh the biological
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parents interest in keepiog thesn identives confidentizl. Additionsily, noting thal siate apencies are immune from
prosecution under the state 1o claims low, Mass, Gen, Laws ch, 258 & [0{¢). the vourt ubscrved that absent the
ability to make a clanm for neglipence, adoptive parents would have no recourse, and stated that it could not sanction
such a result, The court further held that smare adoption agencies are not immune under Mass. Gen. Laws b, 258 &
10D, which provides immunity under the diserctionary function exception to povernmental tart liability:

o Jublic poliey did not preclude an achion for negligent misrepresentation against an adoption agency, where the
aueney underlook W disclose information conceming the adoptive child's hinlogical parents and medical background
to the odoptive parents, bul withheld informeton in such 2 way 8s (o mistead the adoplive parents, the court held in
MH. v, Caritas Family Services, 488 MW .24 282 (Minn, 1992, appeal after remund, 1995 WL 46304 (Minn, Ot
App. 199581 In thie case, the agency disclosed that there was a possibility of incest and o "slight" chunee of
abnormalilics related theretn, bt failed to disclase facts including that the genatic father was the | 7-year-old brother
ol the 1d-year-old mether, und that the father was considered "borderhine hyperactive,” tested low-averags in
intellipence, and wos dischorged from thermpy ot local mental bealth center for foilure w cooperute wilth the
therapist. The agency later admitied that i knew of the fact that the biological parents were siblings, and that it
withheld that mformanon from the prospective adoptive parents. The apency asked the court to hold as a marner of
low thot recogrition of v legal Jduty of care with respeet w neeligent representatons of wdoption wgeocies would not
be consisient with good public policy becouse recogmizing such o duty would place an unreasonable burden on
ndophon agencies to verity family histories given to them by biological parents, and becailse disclosure of
unappeshng informanon would discourage adoptions and sugmatize adopied children. The court rejectad all of these
prpuinenls, holdiog thet recognition of o legul duty o disclose facts when disclosure is gecessary Lo prevent o
tnisunderstanding or 10 clanfy information already disclosed which would atherwise be mislending does not impose
an exiraordinary or onerons burden on agencies. Where an agency assumes a duty 1o disclose, cancluded the courr, it
must refrain from making sffirmative misrepresentations and from conveying informalion in such o way ay o
risleud,

In Jacksan v State, 199K M 46, ZHT Mot 4773, 956 1.2d 35 (1998), the eourt held that adoptive parenis conld
bring v cuuse of getion for neglipent mistepresentution in the adopuon comext. The adoptive parents nlleged that the
stole agency withheld detnils of the child's beckground, even though it had extensive medical and social evaluations
in their possession during conferences with the prospecnive adoptive parents. The state was aware before the
adaption that the child's Biologeal mother suffered from an organic or psychiatric mpairment, and that both of the
child's putative fathers were disgnosed with parsnoid disorders. The agency wld the prospective adoptive parents
semply: Lhul the biolopica! parenis were not capeble of or imerested in caring for the child The child was later
dingnosed with pervasive developmemal disorders, leaming disorder, and hyperactivity disorder. The court denied
the state's motion for summary judgment, holding that the adoptive parents could maintain a cause of detion [or
neplipent misrepreseniation. The court seated that when  the state began voluntsering information about the
biolopical purenls, it sssumed @ duty o do so with cawe, The coun therefore concluded that, in lme with the recen!
majority of courts addressing this issue, recognizing 8 causs of action for negligent misrepresentation in the aduplion
comtext will, i fact, promote public policy and ensure thar "adoplive purents assume the awssome responsibility of
raising & child with their eves wide open”

In Gibbs v. Emst. 538 Pa 183, 647 A Jd BR2 {1994), the court recopnized (he common-law tort of pegligent
representation in the adoption conicxt. The courl cited 23 Pa. Cons. Stat 290%4a) and 23 Pa Cons. Siat. §
2533k} 1 2, which creaie an oblipalion on (e part of an agency to make a good-faith effart 1o ohtain medical
histarics, #nd o disclose them fullv and eccurately. The count also found that the doty to disclose arises from the
relotionship between the adoption agency and the prospecrive adopting parents, which the cows described as unique
because the parties act not as adversanies but in concen 1o achicve 2 resull desired by both sides in the creation of 4
family unit. Recognizing that neghigent misrcpresentation requires that the adoption ageney make reasonable efforts
10 determine whether its representations are rug, tie court stated that s helief that this admittedly heavier burden is
lermpered because agencies are only under the obligation 1o make reasonable efforls o determine if their stalements
are true and agencies may refrain from making any representations ot all if they find that the burden nf reasonable
investigation is too harsh. The court noted that the twrt is sufficiently restricted hy the common-law notion of
faresesability as found in the concepls of duly and proximate cause 1o pravent an agency from becoming in any way
a guaranize nr warranty of a child's futue healtl.
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See Zernhall v, Lebish Countv Office hildsren und Youth Serviees, 639 A.2d B9 (Pa. Commw, Ct; |995), &
4[h], where the court held that on motion for summary judgment in & foud and neglizent mfliction of emotional
distress uclion by (he adoptive parents against a county office of children and youth services ansing out of the
otfice’s alleged [ailure Lo inform the adoptive parents about the mental iliness of the biclogicul parcnts of their
adoptive child who exhibited behavioral problems efier edoption and eventually set fire to the family home, the
courl did not err 1n granting motion on the pleadings against the adoptive purents, where, with regard to wrongful
adogitjon actions, Uie applicable state statute, 47 P2 Cops Stat & 8550, provides that labilily cun be imposed nn
Ineal ngency ohly for negligent acts, which are defined as excluding acts or conduct that constitutes erime, sctuul
Fraud, actual malice, or willful misconduct

In Mallewe v, Children's Friend and Service, 661 A 2d 67 (R 1_1995), the tort of negligent misrepresentation was
found o be applicable under Rhode Islund law in the adoption context where all of the elements of that wrl are mel.
As reciied by the court, the elemems are (1) o misrepresentution of materinl fuct; (2) the representer’s knowledge of
the misrepresentation, having made the representation without knowledge of its truth or falsity, or having made it
under eircumstunees in which he ought 1o have known of its falsity; (3) intention that another will act in relianes on
the representation, und (4) injury resulung from justifiable rehance. The court noted that Khode [sland, along with
Mevada and Alaska, has no statate requining adoption agencies to disclose information t adoptive parants, and that
Minnesota and Kansas require collection of health data but do not require it 1o be given to the sdoptive parents. The
courl rejerted the sgency’s contention that it had no duty 10 disclose since there was no statute requiring disclosure,
The court recognized an extension of commoen-low lubility and found 2 duty where the ageney valunteers
infarmmtion about a child's health, When an egency whes the initiative w disseminute such information, the eour
rubel, i assumes o duty o refrain from making negligent misrepresentations

In Walford v. Children's Home Soviely of West Virginia. 17 F Supp. 2d 577 (5.0 W. Va, 1998) (applyimg West
Virginia low), the count denied o sununery judgment motion brought by an aduption ageney, holding that West
Vargmia law recopmized claims for negligent misrepresentation in the adoption context. In this case, the prospective
udoplive purcnis specifically asked the apency whether their child's remarkable facial features were due to fetal
pleohol syndrome. The ageney ullegedly responded izt the birth mother bad not used wleohol and thae the chitd's
Appearance was due 1o a "fomilial look.” In fact, the child had been enrolled in an enrly weatment progrum for
children with felal aleohol syndrome, and the agency was apparently aware at the nme of placement that the birth
mother was un aleohelic, Noting the genersl trend 1owards recognition of common=law fraud zned neglipence claims
pgainst adoption agenecies for "wronglul adoplion,” the court enticipated that West Virginio stale courts would
likewise recognize such claims, particularly in light of West Virginia's disclosure statute, W, Va Code & 48-4-4,
and the statute authorizing private causes of action for stanitory wiolations, W Va Code § 35-7-4

Iy Meocle v, Children's Sepvice Soc, of Wisconsin, 149 Wis. 24 19, 437 N W 2 532 (1989, the courl lueld thet
adoprive parents' wronghil adeption neglicence claim was not barred by public policy. The child contracted
Huntingion's [sease afier the adoption agency neplipendy misled adopuve parents tn belicve that the child was not
#l righ. The seency hud 1old the parents that the child's biolopics] prandmother had died of the disease, bul that since
a test for the disense on the childs fother had besn pegotive, the child would not be at risk. In fact, no such test
existed The child's father could not have been and was nat, tasted. The court found that the agency assumed a dury
to avoid misrepresenting the child's nsk of contracting the diseasz when it voluniarily underook to furmish the
infurmalion end progoosis, I the apency chooses W disclose information, stated the court, it must not do s
negligently. Such a conclusion does not expose adoption agencies 1o potentially unlimited liability nor does it make
such agencies guarantors of the health of adopied children. noted the cowrt. To avaid liability, the court concluded,
agencies simply mst refrain from making affirmative misreprescnztions aboul & child's health,

2

In Micrenzarien v, Lutherun Social Services of Wisconsi Wis2d 538, 363 MW .2d 81 (O App. 19974,
review grapled; 212 Wis 2d 687, 540 NW 24 580 (19971 and rev'd on stamte of lmitadons grounds, 219 Wis.2d
GEG.SE0 N W 28 720 (198R). reconsideration deniad, 220 Wis.2d 389, 385 MW .2d (1998, the court recognized
that Wiseonam courts recognized 8 cause of zction bused upon an affirmative misrepresentation of a child's health,
The courl reversed summury judgment in favor of the defendant agency on the plaintfs claim for neghgenl
musrepresemation where the agency affirmatively represented that the child was healthy, even twmpered, slept from
8 pm. to 7 am., and was toiler trained, when in fact the child had attention deficil disorder nnd Dipolar disorder,
slept enly five hours per night, was not toilet trained. and was given to biting and extreme temper antrums which_
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wonld last for howrs, and where the agency contnued o reassure the adoptive parents that the child was exhibiling
narmal adjustment beluvior. even afier the specific mamifestanons of his problems beeame knowis

(k] Wiew that couse uf action may not fie

= B 9
© The courts iir the foliowing cases declined 1o recognize claims for neghgent misrepresentation i the adoplien

comniext

In Richord 1. v, Vista Del Mar Child Care Service, 106 Cul. App 3d 860, 165 Cal, Rptr. 370 {28 Dist. 19803, on
grounds of public pahey, the count rejeeted 3 contention that un sdoption agency may be held Hable in tort un a
theory of negligent misrepresentation in fuiling (o0 wamn the adoptive parcals that the infant's premature birth miglit
in the futire lead to health problems, either physical or mental. The court expleined that palicy Factors thal must he
considered in determining whether a duty of care exists are the foresseability of harm, the degree of certainty of
injury, the closences of the connection between the agency's conduct, the policy of preventing future harm, the
extent of the burden L the apency and consequences to the commumty of imposing a duty 10 exercise care with
resultng liability for bresch, and the availability, cost, and prevalence of insurance for the risk involved
Cousidering these factors, the court said that it does wot follow that & premature baby will necessanly suffer severe
emotiona] ur developmental problems ut some future date, since such injuries are necessarily the result of a variety
of causative fictors uther than the child's premature birth. No moral blame could be attributed to an aduplion spency
which makes a full disclosure of the ehild's medical histury to the prospective adoptive porents, the court observed,
Murcuover, 0 said that it is doubtful thay the proposed liability would reduce future harm, bul that to the contrary, it
wotld be more likely to impede the proper funetioning of adoption ugencics. To impose liability in such a sivation
would be in effect muking the adoption sgeney  guarantor of the infant's fulure good health, the court coneluded,
which it said would be entirely unreasonable, since such o guzrantse 16 unavailable o nutural parents of a healthy
child whe have no assurance et their child will continue 1o enjoy good physical and emotional heulth,

The court in Michuel L. v. Los Aneeles County Dept of Adoptions, 301 Cal App, 3d 8§39, 247 Cal Rpw, 504 (2d
Diist, 198%), found that while the state tort claims act, Cal Gev'L Code 28 BI8YM and 3222, docs nert immunize o
counly udeption agency from liability for negligent or intentional misrepresenations or concealment in repard o the
health of o prospeciive adopiee, a claim for mere negligence could not stand, An adoptive parent and her adopled
son sued o counly department of adoptions for negligence and fraud, alleging that the ugeney had failed o determine
the medical condition of the child and made misrepresentations of complete health, when the child was suffering
from a congenital degeneralive nerve disorder. Some 10 years afler his adopron, the child had seizures and was
dingnosed us suffering from Sturge-Weber Swvndrome, a congenital degenermlive nerve disorder. Since binly the
child had o port wine stain on his upper torso and face. The agency had known, but did not disclose, stated the court,
that the child's examining physician had refused to make & prognosis on the child's health when he was an intant,
sugpesting frandulem nondisclosure, and the coun held that thers were also trishle issuas of Bt concerning the port
wine sluin on the child's head and upper torso (allegediv an indication of the discasc), and the agency's
represemtation thel il was merely a birthmark. While deliberste concsalment or misrepresenlation wauld be
actionable, the court held, un adoption apency cannot be made thé gusrantor of an infant's future goud health 2nd
should nat be liahle for mere negligence in providing information about the haalth of a Pruspecive adoplee.

An action by the futher of an adomed child could net, es a mutler of lzw, be manainad against an adoplion amency
for mental rerardation cavsed by & physicians' failure to test the child for plenylkelonuria prior o adoption, hald (e
eourt in Foster by Foster v. Basgg, 575 So, 26 967 (Miss 1990) The court noted that even if the zpency was neglizent
in. cumpleting Lhe child's medical information form such that it was not disclosed that the child was not so wsted, as
the agency had no duty to conduer the test and could not reasonsbly foresee injury or that physicians would be
nezligent in performing their dutics.

£ 4. Inentional mistepresentation
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fn] Wiew lhal cause of aotion may lic

The courte m the following cases recogmized 3 cause of action for wrongful aduption based on intentional
misrepresentalion in the adoption context.

. % -
‘here 'n county adoption agency made representations to an adoptive parent that u large "port wing” stain on the
adopted child was merely & mirhmark and failed 1o disclose thas the examining physician would nol render a
prognesis Tor e child, amd evidence tended to show that the apency and physician knew or should have known thal
the stoin was o monifeswiion of o serous newrolopicel disorder, tnable issucs of faet existed ac 1o feaudulent
nondiselosare on the part of the agency, and Boudulent misrepresentation of the implications regarding the stain,
which covered a large porhion of the child's face, neck, chest, and back, the cours held in Michael ). v, Loy Anweles
County Depl ol Adoplions, 200 Cal. App. 3d 839, 247 Cal. Rpir. 504 (2d Dhst. 1988 Theretore, the court denled
the agency’s motion for sununary judgment on the plainafPs cluim olleging inlentional misrepresentation and
fravdulent concealment, The court also found that the state tort claims act, Cal Gov'l Code § & 5188 und f22.2,
does Nl immunize & county agency from lability for negligent or intentional misrepresentations or concealment in
regard Lo the health of 8 prospective adoptee. Characienizing adoption agenecies as trustees of the child's destiny, the
courl ebserved that ndepiion agencies ure obligated 1o et with morals grenter than those found in "o purveyor's
common markeiplace, " The court further observed that although an adoption agency is not a guarantor of the future
healeh of prospective adoptees, and should not be held linhle for mere neghgence in providing infarmation regarding
the health ol o prospective adoplee, sdoplive parents voluntarily face enormous: legul, moral, seeial, and lnaneial
obligetions in choosing tw adopt, therefore, they moy maintain actions ngoinst agencies [or  intentionul
Misre presentation,

The court in Ferene v, World Cluld, Tne, 977 F. Supp. 56 (D.DUC. 1997, wild withow! published opirion, |72 F 3
410 (0.C. Cir. 1998 applving Disuict of Columbie fow), anticipated the District's recognition of a tore of " wrongful
adoption” for mtentional nusrepresentations made in the adoption context. The plantiffs had adopted a child from
[Lugsia, following numerous assurances thal were made by the United States apeney thal wrranged the adoplion and
the pedialriciun wt the orphanoge that the child was generally healthy and that he had only minor and cdrrectuble
prablems. The count analogized 10 the ton of wrongful birth, which had been recognized, and precedent from other
jurisdictions, in anticipating recognition under Dhistniet of Columbia law

In Roe v, Cotholic Churties of e Diocese of Spope Geld, 111, 225 1L App. 3 : ’ .58 = 3d
334 (51 Dist, 15929, the court held that adoptive parents could maintain an action in fraud against an adoption
agency for mistepresemations that children were normal haalthy children, while concealing records of violenl and
absive hehavior, In this case, the agency told three seis of sdoptive purents that the children they were cousidering
adopling were normal god heallhy, and thet the edoplive femilies would incur no extraordinary expenses for the
children's care. The agency knew thess affirmations to be false at the time they mada them. I'he children had sarious
belavioral problems; one of the children had previously stomped the family dog to death: The parcnis sued the
agency, alleping frand, breach of contract end negligence. The court held dhiat it was an extension of the common-
bew 1o roceopnize [reud in the coolext of sdoption agency misrepresentations. Publhic policy did not preclude
recognition of actions in fraud and necligence 2gamst adoption agencies, concluded the court, since such actions do
nat have the effser of making adopion agencies guaraniors of conlinued physical 2nd mentel health of adopted

children,

In wrder te estebiish the cousetion element in 2 fraudulen: misrepresentanion or naglipant misrepresentation cause of
action against an adoption agency for placement of a child, an adoptive parenl muast esteblish that he asked a
questinn that A rational paremt would consider relevant io geuping the fulure risks of serious mental or physical
illmess, and that but for the adopiion apency’s false slalement regarding that risk thay would not have adopted lhe
child. Roe v, Jewish Children's Burgnw o i .274 111 Des 109, 790 N E 2d 882 (App. CL Lse Digt 30037,

There can be Liability for wrongful adoption claims based un either intsntional or negligent misrepresencations of
the child’s prior history, held the court 1n Mohr v Com., 421 Mass 147 653 NEd 1104, T4 AL R Sth 693 (1985,
Ini this case, the parcnts adopled & sia-year-cld from 2 state adoption agency. They were wid thal there were no.
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medical records available, that the child was small for her 2ge, and that her biologicsl mother was vounm and wantad
L g0 mnlo nursing. The ageney koew but feiled 0 disclose thet the birth mother was i facl conflined o 8 mental
institution, had chronic schizophrenia, and had a low IQ. The agency also knew but failed to disclose that the child
liad been given-an early developmental examination that showed her to be devalopmentally delaved. The cowrt noted

s apreement with other jurisdictions that the straightforward application of well-established commen- law

principles supports recopnitivn of @ couse of sebon in lorl for an sduption sgeocy’s maleriz]l mistepresentations of
facito adoptive parents of a child's history poor to adoption

uppuen] from an erder denyiog an adoption ageney’s motion for summary judgment, the court affirmed, finding tha
Uie adoptive parents' claim of froud, alleging that the adoption agency misrepresented the child's phivsical and mental
conditions, wags properly plead

O motior for o order compelling the defendam odoption agency w0 respond o interrogoiories seeking
background informntion about the health of an adopree, the court in Juman v _Lowse Wise Services, 154 Mise, 3¢

foumel that public policy mamdates extension of common-lew froud principles o the adoption selting, and that
ndisptiom ngencies cun be held Reble for fued, In this case, the adoption agency told the adoptive parents that the
Listh metber hod finished two yews at o well known college and that she had been awarded a scholarship, The
ngeney explained that she had emotional problems and that they were caused by the shock of lnsing n hoyfriend In
faet, the hirth mother had a frontal lobotomy some years before she guve birth Lo the baby. The child had u long
higlory of pyvehologicnl disorders ond had been tested and hospitalized at numerous facilites. The complaint
soughl monetary domages for the agency's pllegedly fraudulent misrepresantation and refusal o diselose the
significamt and severe peychiatric, psychological, and medical history of the child's birth mother und iy withholding
nf other information that, if known to the adoptive purents, would have resulted i their not proceeding with the
pdoption of is particular child, The count, heving recognized the parents’ cause of action for wrongtul adaption,
noted that i the purents' prove the elements of fraud at mal, they conld succeed i thewr sui,

COMMENT:

See Moreau v, Archdiocese of New York 690 N Y S 2d 100 (App. v, 2d Dep't 19997, where the courl appeared
to Tecognize a cause of action for wronpful adoption. In this case, the court, without stating any basis for the
"frauddwranptul adoption” cause of action, held thet summary judgment for the defendant was not warranted
where o material issue of foet  existed us w whether the action was commenced within twa years of the dale from
which e pluintiffs could have reasonably discovered the fraund.

In Pasham v, Iredell Coumy Depl. of Social Services. 127 N.C A 44 489 S.E2d 610 (19971, the courl ou
uppeal found that adoptive parents had sufficiently plead their allepations of melicious and cotrupt action on the part
of the adoption agency 1o dafear the defendant agency’s motion to dismiss, where the adoptive parents alleged false
misrepresentations and fraudulent concealment of muterial information with the intenr to deceive the parenls. The
parents alleped Lhat the sgency represented to the parents that the adopize was “healthy.” In fuct, the parents allege,
the sdoplee had been nbused. neglected, and sexually zhused while she Tived with her natural mother. The parents
contended (hat their failure 1o know the adoptce's truc buckgrownd kept them from providing the appropriate
treatment for the adoptes’s needs and has caused the adoptes to suffer mental anguish and emotional distress, The
court concluded (het such allegations wers sufficient to withetand a motion to dismiss,

lu Burs v, Board of County Com'ts of Stark County. 23 Ohic St 3d 60, 401 NE 24 1107, 56 A.L.J.4th 357 (19861,
the court held that an action for wrongful adoption mey be brought by the adopuve parcnts of a child who claimed
that material misrepresentativns induved them 1o adopt a child who was suffering from or proae to incur menta| and
physical problems, provided thet the elements for fraud are satisficd. A few davs after the pmspe::'r_\-'ﬂ adoptive
parents eapressed their desire to adopt a child up to six months old and were told by an apency thal such plucement
could teke from ‘one to 1 1/2 vears, an emplavee of the syency telephoned them and told them that a 17-month-old
Yoy was available for adoprion. A cascwaorker lold the parents that the infant was born sl the local city hospiral, that
the 1H-year-oid unwed mother was living with her parents, that the grandparents were mean to the child, and that the.
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mather was going out of state for better emplovment opportunities end hud surrendered the child for adoprion
Except for the ape of the child, thess representations were false. Over the ensuing vears, the child suffercd from a
myrisgd of physical und mental prohlems, including speech impadiments. learning disabilities, end mental
retardation, During Ligh schovl, he suffercd from Huntington's [iscase. a genetically inherited disease that destroys
the nervons system. During the cowse of his beatment, the parents oblained a court order opaning the sealed records
concerning the child's backpround. They learned that the child's biological mother wus o 3| -vear-old mental patiant

HL I slete hospital, The father was unknown, bot presumed o have been a patient at the same instwilivn as hc
mother, The mether was diagnused as huving mild mental deficiency and paychotic reactions. The story about the
mean grandparents, the trip ol of state, and e voluntory plecement were wll fulse. The child had haen in two Foster
placements prior 1o his placement wath the adoptive parents. The child suffered ¢ fever ul birlh und was known to be
developing slowly. The apency had test records that indicated that the child might have low intelligence und was al
risk of disease. The court noted thul 31 would be a ravesty of justice and a distornon of the truth 1o conclude thot
deceitful placement of this infant, known by the ageney 1o be ot risk, wus nol sctionable when the tragic, bt hidden,
realitics of the child's mfirmties finally came to light. The coun then concluded that as o public ageney churged with
Ure dewal duly wod authority 1o amange adopnons, governing pnnciples af Justice require that agencies be held
accountable for injusies resuling from the deceitful and matersl misrepresentations which are foreseeabby and
Justrfiably relied on by ndoptive parents.

In Ciihine v Frnsl, 538 Pa 193, 647 A 2d KR2 (1994], the court held that traditional common-law causes of action
prounded o fuud uod segligence apply tn the adoption setting, so that an action may lie for inrentional
misrepresemations regarding the child's condition. [FN10] The court noted that sgencies with legal suthorily 1o
nrrange and facilitnte adoptions have an uncompromising duty to maintain integrity in dealings with adoptive
parents, und should be held aceountable for matenal misrepresentations of information regarding prospective
adoptess, whether by nondisclosure or affimmutive misrepresentiation, nobwithstanding that the jurisdicion does nor
specitically provide for causes of netion lubeled “wrongful adoption” or "negligent plecement of adoptive child."

in Wallord v, Children's Home Seciety of West Virgima, 17 F Supp. 2d 377 (8.0 W, Vo 1998) (applyimg West
Vigginig faw), the eourt denied w summasry judgment motion brought by ae sdoption spency, holding that Wesl
Virginia low recognized claims for negligent and imentional misrepresentation in the adoption context. In this case,
rthe prospective adoprive parents specifically asked the agency whether their child's remarkable facial features were
due o feidl aleahol syndrome. The agency allegedly responded that the birth mother had not used aleohol and thai
Ui child's sppedrunee wis due 1o 8 “familial look," In fact the child hod been enrolled in an early trestment program
for children witly fetal aleohol syndrome, and the agency wes apparently aware at the time of placement that the
birth mother was an alcoholic. Noting the general trend towards recognition of commaon-law fraud and negligence
clatms agamst adeption apencies for “wrongful adepion,” the court anbcipated that Woest Virginia slate courts
woruld lilkewise recognive such cluims, particularly in light of West Virginia's disclosure starute, W, Va, Code & 48-
4-6, and the statule authorizing private causes of action for statutory violations, W, Va Code ¥ 55-7-9

[b] Wiew et cause of action may wot lie

It has been held that immunity issues prevented adoptive parents from recovering from a county adoption agency
pused on atlegations of freud in the adoplion context

On motion for summary judgment in 2 frand and neglizgent infliction of emotional distress action by the adontive
parents against 2 county office of children &nd youth scrvices arising out of the office’s allesed failure to inform the
adoplive parents of the mentel iliness of the biological parents of their adoptad child who exhibited behavioral
pioblems after adoption and eventually set fire to the family home, the court in Zembell v. Lehieh Countv Office of
Children and Youth Ssrvices, 659 A 2d 89 (Pa Commw. Co 1995, held that the triel court did not err in granting
matinn on the pleadings apainst the adoptive parents where, with regard to wrongful adoption actions, A siate statute,

which are defined us excluding ects or conduct that constitutes erime, actual frand. actual maliee, o willful
misconduct, The court noted that the opplicable statute, 47 Pa Cons. Stat. § 8550, does not provids an exception

nllowing imposition of liabilitv on an agency for the willful misconduct of its smplovess. Observing that Gihbs v,
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Lirner, 538 Pa 195, 647 A.2d 882 (1994). § 4[a]. 1= silent on the issve of immunity and its availability as a defense
for a2 county adoption agency, this court specifically declined w infer that 2 local adoption agency cuuld not invake
the ismnunily defense ahsent-a specific staternent by the siaie supreme courl.

& 5 Failure 1o disclose

S S
(4] View that cause of acton may lie

The conrts m the following cases recognized # cause of action based on concealment or failure to disclose relevant
infurmulion i adoptive parente

In Michnel I v, Los Aogeles County Dept. of Adoptions, 201 Cal, App 3d 859, 247 g Al |95,
where a county adoption agency made representulions 1o an adoptive parent that a large "port wine” stain on e
adopled child was merely a birthmark, and failed 10 disclose that the examining physician would not render a
pregnosis for the child, and evidence tended 10 show that the agency and physician knew or shuuld have known that
the stain was o manifestation of a serious neurological disorder, the court held that considerations of public policy
eappar recognition of & cause of action for faudulent concealment in the adoption process

: Churitics of the [Diocese of Sprinatield, 11, 225 11l App 3d 519, 167 [l Deg, 713, 588 N.F 2
354 (5t Dif-l 1992}, the court held that sdoptive parents could maintain an action for adoption agency negligenie
for tailing 10 disclose necessary medical und psyehologienl information to adoptive parents. Though the ngency
argued that Hlinois did not recopnize puch a cause of action, the coun disagreed, recognizing thul onc can allege a
cause of action grounded in neplipence apainst an adoption agency. In this case, the agency did not diselose Lo the
adoptive parents the medical bockgrounds of the children, even though the children had serious hehavioral problems,
Une af the children stomped the family dog to death. The parents sued the agency, ulleging fruud, breach of eontraer,
und neeligenee. The eourt s1ated that since the adoption agency is the only one of the parties with the infurmation
concerning the infunts' physical and psyehological health, the burden of disclosure can be placed on ne other party.
The court peted that the consequence of placing that burden on the agency 15 that the ageney discloses what
information it has in response 1o eo sdopling parent's isguiry, so thel adoptive parents assume the awesome
responsibility of raising a child with their eves wide open. The court further noted that the consequences of plazing
Lthe burden of disclosure upon the apency included a party's baing answerable for the consequences of their owi nels
or omissions. The courl ulso rejected the apency's claim thet subjecting it o lighility for neghgence would hinder its
abality 10 place handicapped children for adoption.

In Mobr v, Com.. 421 Mass, 147, 6555 NE2d 1104, ¥4 A | W 53th 693 (1993), the court held that an adoption
agency does hove an offimative duly o d!hL;U:L o ﬂdupl.w. perents infurmution wboul g child that will enahle them
to raake a knowledgeable decision about whether 10 accept the child for adoption, citing the principle of pood-lailh
and fair dealing and state stanitory law. Mass Reos. Codent 100 §  72153(3) {1994). In this case, the parents
udopted & sixsyear-old from 2 state adoption agency. They were told that there were no medical records availakile,
that the child was small for her ape, and thal her biologies! mother was voung and wanted W go into nursing. The
agency lmew, but failed to disclose, that the birth mother was in fact confined o a mental instiution and bad chronic
schizaphrania and a low I(). The agency alsn knew. but failad to disclose, that the child had basn oiven an early
doevelepmenta] examination that showed her to he developmenzlly delayed. The court disagreed wilh the contention
thot the ageney was immune rom ligbility because of the discretionary function exception to govenupental tort
liability set forth in Mass. Gen, Laws b, 258 & 100D}, dismissing the agency’s argument that 2 stare adopltion
arency's decizion wharther 1o disclose & child’s hackground informanon o prospective adoptive parents is a decision
hased on public planning and pelicy and, thus, s & discrenonary sct

In MH. v, Carites Family Services, 488 N.W.3d 282 (M. 19923, appea] after remand, 1995 WL 48304 (Minn.
L App, 1995 the cowrt recoguized ¢ duty on e pert of adoption agencies for fll disclosure m the adoprion
context In this case, the agency disclosed that there was 2 possibility of incest and a "shght" chance of abnonmalities
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related therelo, butl fuiled (o disclose focts including that the genetic father was the [7-year-old brother of the 13-
yvear-uld mother, and that the father wes considered borderline hyperactive, tested low-averape in intelligence, and
was discharged from therapy at o local mental health center for failure o couperate with his thempist. The sgency
later acdmitted ihat it knew of the fact that the biologicel parents were siblings, and that it withheld that information
from the praspeclive adoplive parents. The sgency asked the court to hold as a mateer of law that recognition of a
legnl duty of care with respect to negligent representanions of adophion agencies would not be consistent with good
opuldic poliey because recognizing such a duty would place sn unressunable burden on adoption sgeneies W verily
family histories given tn them by hinlogical parents, and because disclosure of unappealing information would
discourape adoplions and stigmutize adopted children. The court rejected all of these arguments and found 4
eompalling need fon full discloswe (o enable the adoptive parents to secure timely and appropriate medical care and
Lo meke eritical Tamily decisions,

In Jacksrm v. State, 1998 MT 46, 287 Monl, 472, 956 P.2d 35 (1998), the court denied the state's motion tor
summary judgment, Dolding that the adoptive parents could maintmin a caose of aclion for nugligenl
misrepresentation and neglipent nondisclosure, where the adoptive parents ulleged thet the state agency withleld
details of the child's hackpround, even though they bud extensive medical and social evaluations in ther possession
during conlerences with the progpective odoptive parents. The state was aware hefore the adoption thut the child's
binlogical mother suffered fiom on organic or psvchiatric impairment, and that both of the child's putative fathers
were dingnosed with paranoid disorders. The agency told the prospective adoptive parents simply that the biological
prrents were not capable of or interested in caring for the child. The child was later diagnosed with pervasive
developmental disorders, learning disorder, and hyperactivity disorder. The court coneluded that full disclosure ol
ehild's medica und fumilial background is warranted not only to enable the prospeetive aduplive parents w oblain
tenely juedicn] care for the child, bt to enable them (o make the decision whether o adopt. The court also found o
statuterily imposed duty 1o disclose in Maont. Code Ann, §  40- 8-122(1 )<}, the Uniform Adophon Act of Mantana,
That statute provides that upon filing & petition for adoption, the court shall order an investigation by an ugeney, and
the report shall siste that medical and social histories have been provided o the prospective adoptive parent. The
courl interprered this statute, in conjunction with the steie’s policy and procedures manual, to impose o duty on the
state agency 1o fully and accurately disclose ull relevant background information in its possession, including medical
and social historics of tie bielogical parents.

In Gilbs v, Frosy S8 Po 193 647 A 2d KRZ (19947, the court held that an adoption ageney has a duty o disclose
fully and accurately to the prospective adoplive parents all relevant nonidentifving information in ils possession
concerning the child to be sdopled. The coun cited 23 Pa Cons St § 2909w and 22 Pa, Cops. Seat, &
2593(h)( L2, which create gn obligation on the pant of an agency to muke & good-faith effort to abtan madical
histories, nd 1o disclose them fully and accuraely. The court else found that the duty 1o disclose anises from the
relationship berween the adoption apency and the prospective adopting parents, which the vourt described as a
unique one in that the perties act net as adversaries but in concert to achicve & resull desired by both sides in the
ereation of u family vnit, The court said it was in complete aureement with the commentator whi nbserved that un
udoption is pot an arms length sale of widgets, and that & duty to disclose exists hecause a fdueiury or similar
refationship of trusr and confidence between the perties,

CAalTION:

In Loed v. Living Bridees, 1999 WL 562713 (E.D. Pa 1999) (applying Pennsylveaia law), a wrongtul adopnion
action where the plainiffs alleged that the defendams concealed the fuct that the children had heen seriously

abmsed 2nd had significant psychological problems, the court found that the adopnon zct did nol creale a private

cause of action for negligent breach of the dutics the ect imposed and that thore was no cause of action for
uzpligent nondisclosure or omission.

In MeKinney v, State, 134 Wash. 2¢ 388, 930 P.2d 46] (1998, the court recognized o statutory cause of action
under Wash, Rev. Code € & 26.13.330 and 26.32.380 against an adoption agency for negligenr failure w dizcluse
social and medical information about o child. The coun notad its belief that, based on the dury owed by adoption
placement agencies estzblished by statute, the neghgent failure of un edoption placement agency Lo catnply with the
statutory disclosure mandale o prospective adoptive parents may result in liability, and such a result is supporred hy
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public policy considerations, The court also noted the concem that @ broad duty of disclosure could impose un
eacessive burden vn aduplivn placement agencics who arc cxcning their hest efforts o place children with loving
adoptive parents, but stated that the scope of the agency's duty wes epproprigtely drawn in those disclosare statutes,

The courl it Price v. State, OR0 P20 302 (Wash . App [hv 2 1999 revarsed the trial court's grant of suninary
Judgment in fovor of the defendants, and recopnized o ceuse of sclion apsinst an adoption agency for the negligent
tmlurc ¢ disclose medical and social information aboul the child The court foumd thal this cause of action fell

Cwthin the _f_rrl’if:ml fim:c =year statnie of limiations pursuant to Wash, Rev. Code & 4.16,080(2), The court (urther
slated thal sinct both the partics usswmed that the discovery rule applied in this action, it alse would asswme that e
discovery rule was applicable. The court then found that genume ssucs of matenial fact existed as o when the
plaintiffs knew, or should have known, e focts relevant o their cloim egainst te adoplion apeney and reversed the
summary judpment in favor of the defendams

lford v : iy, 17 F. Supp, 2d 377 (5.0, W, V. 1998) (applying West
Virginin law), the court denied a summary judgment motion brought by an adoption agency, foding w duly 1o
chselnge pmder statitory lave, W \a Code £ A8-4-6 that requires intermediarics to provide prospective adopting
parends wilh g writlen recitl of all known circumstances surrounding the birth, including medical and family history
ol e child, mnd un demizntion of gny facts or circumstances unknown or reguiring further development, In this
cage, the prospective ndoptive parents specificelly ashed the agency whether their child's remukable (oeinl lentures
were dite in feial aleohol syndrome. The agency allegedly responded that the birth mother had not used aleabo] o
that the ehld's appearance was die 10 a "familial look ™ In fact, the child had been enralled in an early reniment
progrum for children with lew) sleohol syndrmome, and the ageney was upparently sware al the tme of placemant
thot e birth mother was an wleoholic. Noting e general trend towards recognition of commuon-law {raud und
ntg]igenre r!nims '1g'nmt adoption ngcnci.et. for "wmngﬁ! nduplmr m I'r'l.c court anticipated that West ‘\-’ifginia smte

) 48 4=, nnd L'IlL ::Li.'LlUILT uuLmnx_um ;:-mutu CULsES ufua_l!un I'ul siiulon, wuluuum W Vi, Cud{. :.:-5-?-*'}

[B] Wiew it cuuse of sction may oot lic

‘The courts in the following cases found no duty to affirmanively disclose information to adoptive parenis.

In MucMalh v, Maine Adoplion Plucément Services, 635 A2d 359 (Me 1993%, on appeal from an order entering
summary judgment agoinst adoptive parents, the court declined to recognize a fiduciary duty 1o disclose where there
was no allegaton that the agency was aware of the child's condinon prior to the adoption. The adoptive parcnls
argued that the agency breached s duty by failing e advise them s to the evailability of foancial subsidies for care
of special needs children, and as o the prudence of posipening finalization of the adoption until the child's condition
was fully diagnosed. Noting that shsem 2 fiduciary relationship, there 15 no affirmanve doty 1o disclose information,
the court held that the apency's failurs 1o inform the parents of sovernment progrems was nol g bresch,

See Mermele v. Children's Servies See, of Wisconsin, 140 Wis 2d 19 437 N W 3d 352 (1989), a cause of action in
pegligent misrepresentation where an adopted child acmally conracted Hunungion's Discasc afler the adoplion
agency negligemly rmisled adoprive parents o heliove that the child was ot at rish, the cowt holding that while
there s po duty o diselose, where the asency does disclose infonmation, it must do so properly. The agency bad told
the parcnts thal the child's biclogicel grandmother kad died of the disess2, but that since a test for the discese on the
child's futher hnd been negative, the child would not be at sk, In fact, no such test existed. The child's felher could
not have been, and was not, tested, The court found that the zgeney sssumsd 2 duty to avoid misrepresenting the
child's risk of contracting the discase when it volimtanily undertook to furnish the information and prognosis. The
courl was carcful (o point out that it did not hold that there was 2 dufy to discloss. Rather, The court held, the
sgency's duty only extends 1o the situation where the apgency underakes Lo diselose information; if the agency
clhooses to disclose information, it must not do so neglizentiy.

8 A Failure o investipale
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In the fellowing, cases, the courts held that since there 15 no duty to investigate, alleged Failures to investigate into a
child's background ond health wers nol axbonable es a matter of law.

The court in Fosier by Fosler v, Hass, 575 8o 2d 967 (Miss 1991, held that an action by the father of oo adupled
sehilgd eould not, us womaller of luw, be muintained against an adoption agency for meneal retardation caused by a
physiciang' failure to test the child for phenylketonuriu prior to sduptivn. The court stated that even if the agancy
was neplipent in completing the child's medical information form such that it was not disclused that the child was
nit 50 lested, as the agency had no duty to conduct the test and could not reasonably foresee injury or thal physicians
wiould be negligent in performing thoir duties, the agency did not breach any doty

In Gibbs v, Ernst, 538 Pa, 193, 647 A 2d BR2 (1994), the court held that agencies do pot have o common law or
statutnry. duty 1o investigaie a child's mental and physical health. The court found no authority in Pennsylvania o)
othier jurisdictions for the ereation of & duty of reasonable investigation as & matter of common-law, Addinonally
the court noted that the Adoption Ael, 23 Pu. Cops. Swy & 2233012, does nol anpose on adopton
intermediaries a duty to mvesigme. Had the legislawre wished 1o impose such a duty, noted the court, it would have
done g0 The court concluded that imposiiion of a dury 1o investigate cannot be grounded i a stntutory directive, and
absent such direetive, judicil imposition of such 2 duty would be an undoe burden on sloplion ageneics,

In Mallstie v Children's Friend and Service, 661 A 2d 67 (B.1 1995, the court recognized that adoption agencies
do nrt have a duty 10 investigate the medical and penenic background of the child and his or her family. 'I'he coun
noled that the legisluture hos imposed no duty on an sdoplion sgeney (o use ressonuble efforly o invesligale
Alliough the count noted that the wisdom of such legislative inaction 15 open to question, the court stated its beljel
thot given the competing policy concerns mvolved, these issues remain squarely withm the legislature's prerogative

Ciling Gibbs v, Emsl, 338 Py, 193, 647 A2 BE2 (1994), this section, e court i Nigrenearten v, Lutherun Sveinl
Services of Wisconsing 209 Wis.2d 538, 563 MW .34 181 (C App. 1997), review granted. 212 Wis 24 687, 569
MW 2d 588 (19497) and revd on stature of himiations grounds, 219 Wis 2d 686, 580 N W 2d 320 (1998),
recomsiderntion denied, 220 Wie Id 380, SRS NW 2d 160 (1998), held that there s no dircetive in thal §lane's
slatutory or commoen-luw for 8 comprehensive investigation of & child's health history. Thus the court concluded thnt
the record did oot suppern any elaim for breach of o duty 10 investigate.

& 7. Indentional or negligent infliction of emotiona! distress

In the following cases, claims of intentionsl or peglipent infliction of 2motional distress were unsuceessful hased
on igsues of mmunily, physical injury, or outregsous behavior requirements

The court graniad the defendant azency’s motion for summary judgment on all counts of the plaintiffs' complaing,
which allsped intentional and negligent misrepreseniation end inentional infliction of emotional distress-in Fercoc
v, World Child, Inc. 977 F. Supe. 56 (D.D.C. 1997, afd withour published opimion, 172 F.3d 919 {1).¢;. Cir.
1998%, The plaintiffs had adopted a child from Russia, following numerous assurances that were made by the Uniled
States agency that arranged the adoption and the pediarmician at the orphansge (hat the child was zenerzally healthy
and that be had only minar and correciable problems. The court s2i out the elements for intentional mflicton of
emnotional dismress and found no evidence in this case of 2 deliberate attempt to déceive or extreme 0T QUIrAgenUs
behavior on the part of the agency.

In MLH. v, Caritas Family Services. 488 N W.2d 282 (Minr. 1992}, appeal after remand, 1993 WL 46304 (Minn.
L1 Anp. 19951, the count upheld & dismissal of 2o intentional mfliction of emotional distress claim, siuce tie
adoptive parenls failed W prove physical injury or direst invasion of their rights by willful, wonton, or malicious
conducet,

In Wilson v. Stark Ctv. 13ept of Human Scrv.. 70 Olip St 3d 450, 629 N.E. 24 105 (1994), on a molion v t.‘f.':'_Lif'}-_

Copr. © West 2003 Wo Cleim to Orig. U.S. Govt, Works



T4 AR AR (1999 - Page 25
74 ALRSEN a5 5 i TR
{Publication page reflerences are not availahle for this decument.)

e record, the Supreme Court of Ohio upheld summary judzment in favar of the defendanr state agency on adoptive
parents' cleims of intemional or reckless infliction of cmotional distress in the adoption contexe, based on the state
govertmental immunity statite, citing Obio Rev Code App & 2744 020AM]) and Ohio Rav. Code Ann &
2744 01 (H).

In Zemheh v, Lehi
coupt held that a claim for neglipent infliction of emotional distress was barred by stotule bevsuse the claim was

sctually *foinded-on allegations of intentional wrongdoing, which would be preciuded by 42 P Cops. Slut, & &
B3 200320 nd 550,

Adoptive parents' clanm for negligent infliction of emotional distess was rejected in Meele v, Children's Service
Soc.of Wiscongin, 149 Wis 2d 19, 477 NW 2d 532 (1989). the facts of which are discussed in §_3[u], where the

addoptive purents sulfered no physical injury.

& K. Brosch of contract

] Wiew that cause of aetion mey he
I'he courts m the following cases recogmzed adoptive parents’ nght o bning suit for breach of contract in the
adoption conlesl.

Summary judgment in favor of a church-related ogency on a breach of contract claim was reversed by the court in
Cesnik v Pdeewnod Bapiist Choarch BB P34 902 B 1LCO Bus Disp Guide (OO % 21089 (1 1eh Oir 14961, cert,

on the contrpet ond sue for dameges, where the ogeney told the adoptive porents that it hod reviewed the mecdical
records of the children and represented that they were perfectly normal, when the agency had not reviewed any
records, and knew or bad reason to know that the ehildren would suffer severe problems, due to prenutal deug and
aleohi] use by their birthmother, The court analogized the situution o & seller misrepresenting the quality of goods
being sold o g buyer, stating ot ordinarily, o buyer of goods that are not of the quality represented has two options,
the buyer can rescind the transaction by returning the goods to the seller and demanding a return of the purchase
price, or the buyer can siand on the transaction and sue for damapes. Here, stated the court, the adopove parencs kept
the children and sought Lo recover the expenses they would incur i exeess of those they would have incured bad
the children not been disabled. The cowrt therefore rejected the lower court’s holding that the parents did not have
the option of standing on the contract and swing for damages.

In Richurd P, v, Vista Del Mar Child Care Seovice, 106 Cal. App. 3d 860, 165 Cal. Bpte, 370 (24 Diist. 10207, the
vourl recognized the existence of & claim for breach of contract against an agency, but upheld dismissal of such
claims on the facts. The prospective adoptive parenis ciaimed rhat the agency breached iz promisec to procure a
healthy child. At the time of his birth the child was heslthy, m the estimation of the couri, because the child's
pediatrician decmed him 1o be healthy; thus, concluded the court, no breach occurred.

[B] Wiew that cause of acnon may oot he

Tii this set of cases. the counts held that breach of conmact clzims for dameges in the adoption context are nat
cognizahle

In Muoore v. Depmutiment nan Resources. 220 Ga App 477, 460 SE2d 511 (1998), the court affirmid
sunnacy judgment in favor of the child-placing agency on the plaintiff-aduplive purents’ breach of contract claims,
finding no promise by the agency, either explicit or implicd. to provide an udoption free of legal entanglements.
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Suel u promise, the court found, would be unreasonable 10 make and impossible to keep.

Un appeal of a verdict for damages in favor of e sdoptive pareot, the court in Allen v Childrens Services, 58
Ohio App. 3d 41, 367 N E2d 1346 (8t Dist Cuvahoge Cownty 1990), junsdictionz] motion overruled, 54 Ohio S0
2d 709, 561 W.E.2d 944 {1990), held that Ohio does not recognize 2 breach of conlract claim against adoption
agencies. The cowl found thal the promise on the part of an adoption ageney to provide adoptive parenls wilh o
"_I‘wih'lhj.'" ghitd dig not create 3 contractual agresment Ut was broken when the child later developed a severe
‘hearing ymparrment, as the only viable cause of action by adoptive parents uguinst the adoption apency sounded in
frnud, whicl reéquires thal udoptive parents prove each element of the tort of fraud to prove "wronglul sdoption.”

The court in Walford v, Chil ety of West Vinrmis, 17 F. Supp, 2d 577 (5.0, W, Va, 1008y
(applyimg West Virginia baw), rejected the adoptive parents’ breach of contract elaim, predicting that the couns of
Wesl NVirginia would likely share the sentiments expressed by the Ohio Supreme Courl in Allen v, Childrens
Services, 58 Ohio App A1, 567 W.E.2d 1346 (8th Dhst. Covihopa Couney 1990}, jutisdictional motion overruled,
5 Lahio 81, 3d 709, 561 NE I 944 (1990, this sechion. The court noted that the conduct complained of fits more
appropriately mie s tort model than a conwact model. Additionally, the court wereed with the Ol Court of Appeats'
sliterment thut "[a] bargamed-for exchange . with respect 1o the life of a chald 5 repugnant.”

5 9 Crmstingional cliime

The court in the following cases nddressed the upplicability of constitutionul cluims in the sdoplion contest,

In Young v Frameig, 820 F Supp 940 (11 Pa 1993] related reférence, 832 I Supp 132 (E [ Pg 19937, the
courl ield i did huve subject- mater junisdiction over the elaim of 2 violation of an adopied ehild's
constitutional rights based oo his fundamente] libery imterest in life. The stete adoplion weeney fuiled w diselose the
child's possibly faml nevralomieal condition, which in fact caused his death. The court did coution that such o claim
may nol survive @ motion o dismigs for falore o soe 2 claim, or a monon anacking the cauge of action on the
merits. However, the court could not conclude that the theory of 2 deprovation of constilutional riphes assereed on
behalt of the child was so completely devoid of merit &5 not o involve a federal controversy, The court did,
however, find thar the prospective adopuve paremts could not mammtain a claim for interference with their liberty
intereel in a relationship with a child, or that the child's hberty imterest in a relationship with them was denied, whers
the adoption wis nol Noolieed,

In Collier v, Krane. 763 I Suop 473 (D Colo 19914 the court held thar an adoptive mother could not assert 5
copnizable elaim for 2 violation of consomtnnal rights, noting that no fundameneal nght of familial associadon was
implicated by conduet thut vceurmed befvre the adoption. An sdeptive mother browght 2 § 1983 action elleging thal
mrisrepresentations during the adoptive process that the child “came from good physical and mental stoclk" violated
her constinutienal righis, The court stated thar with regard 1o the stams of the plaintiff ac adopove mother, the
adopted child, for sl] practical intents and pumoses, now oceupics 8 silustion similar in many ways W sl of 2
bicdogica] child, Holding the state luble for its role in the mynad of problems it is-alleged the child now faces would
be tantamount to holding the Creator lisble for the defects of a child bom w0 15 namral parents, stated the cone.
Thus. the conr concludad, the adoptive mother could not staie 2 claim under § 1983 ay she could not demonstrate
that she was deprived of 2 right secured by the Constitution or laws of the United States,

1l APPLICATION TO PARTICULAR AGENCY ACTIONS

& 140, Agency affirmatively assured or misstated health of child

[8] Recovery allowed or couse remanded , .
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Courts in the following wronsful adoption cases allowed recovery or remandad the case for determination on the
merits where an agency allegedly assured the health of an adoptes.

Sununary judwinent in favor of o churcl-related agency on a breach of contract claim was reversed by the court jn
. Geguik v, Edgewood Baptist Church, 88 F.3d 902, R1.C.0 Bus, Disp Guide (CCH) Y 9108 (11rh Cir 1996}, cen

demied, Si% ELS 1110, 117 8 Cr 946, 136 1 Fd 2d R34 (1997), which held that the adoptive parents could stand
on the contract and sue lor damapes. The ageney (old (he sdoptive parents that it had reviewsd the medical records
ol the childrenand represented that they were perfectly normal, when the agency had not reviewed any records, and
kiew or had reoson o koow that the children would suffer severs prohlems, due to the prenatal drig and alcobol vse
by their bidhmother, The court siated that of the parents could prove existence of the contract and its breach, they
conld recover for damapes

In Roe v, Catholic Charities of the Diocese of Springfietd, 11, 225 (0 App. 3d 519, 187 11, Dee. 713, 588 I.E.2d
354 (Sth Disp 19930, the court held that where an adopuon agency allegedly represented W wdoptive purents Lhul
particnlar ehildren were normal and only needed lots of love, and deliberately failed to disclose records contained in
adeption files which recounted nutnerous instances of violent and uncontrollable behavior and intellactual, social,
und vmetionu] retardation, such evidence, if proved, was sufficient 1o support actons i fraed snd e ol ol
adoption agency negligence. Thus, the court reversed the trinl court’s dismissal of the cluims and remanded ot
further proceedings,

it B i County Dept of Social Services, 193 4.0 2d 992, 508 N.Y.5.2¢d 113 (3d Dep'i 19931, on
appenl from an order denving an adopnon apency’s motion for summary judgment, the court aftirmed, finding that
the adapuive parents' claim of frand, alleging that the adoption sgency misrepresented the child's physical and mental
conditions, was properly plead, The parents alleged that agency employees fraudulently misrepresented that the
atloplee hod no sexually rélated problems. The court concluded thal the record revesled questions of fact regarding
the agency's represemtatioms, whether they were material, the intent with which they were made, and the extenr of
the adoptive parents' damages,

iy Bugy v, Board of County Com'rs of Stark County, 23 Ohio 51 3d 69, 491 NE2d 1101, 36 A L B b 357 (1986),
the court affirmed judgment for adoprve parcnis who alleged wrongful adoption based on an adoption apeney's
fraud in misstating the adopice's health and family background. A few days after the prospective udoplive parents
exprossed their desire (0 adopt 2 child up to six months old and were (old by an sgency that such placement could
ke {rom one 1o 1 142 years, an emploves of the apency telephoned them and told them that a 17-month-old boy
wes available for adophion. In addmion in missiating the sdoptee’s family history, a caseworker ropresentod w Lthe
adoptive parenis that the infanl was 2 nice, big, healty baby boy when in fact the agency bad lest records that
midicated that the child mught heve low intelligence and was at nsk of discase. Over the ensuing years, the child
suffercd from & mvriad of physical and memal problems, including speech impediments. learming disabihries, arnd
mental retardation. During high schonol he suffered from Huntington's Disease. a genancally inherited discase thal
destroys the nervous svstem. During the course of his treatment, the parents abtained & courl order vpening the
sealed records concerning the child's backeround. They learned that the child’s biological mother was a 31-year-old
mentul patient ot the state hospial. The father was unknown, bul presumed to have been a patient at the same
insticution as the mother. The mother was dizenosed gs heving mild mental deficiency and psychulic resclions, The
child had been in rwo foster placements prier 1o his placement with the adoptive parenls, The child suffered 2 fever
at hirth and was known to be developing slowly. The agency had test revords which indicated that the child might
nave low inlelligenes snd was at risk of disesse |'he court found that such evidence supported the judgment for Lhe
advptive parents.

In Gikbkes v Ernst 538 Pa. 193, 647 A.2d 822 11994) the court held that adoptive paremts plead the clements of
intentional and neplizent mnisrepresentation and negligent failure to disclose and could proceed lo trial on those
causes of clion against a private child placemsnt agency and a state ageney responsible fur placing children who
were wards of the commonwealth. The sdoptive parens alleged that the zgencivs gssured the parénts on mare thun
il eccasion that the child had no hislory of physical or sexual abusc and that the child’s history had been [ully
disclosed, while the child in fact did have a history of physical and sexual abuse. Immediately after the aduption was
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finalized, the child began experiencing severs emotional problems. He became violent and oggressive lowaid
vounger children, attempting to Amputate the arm of 3 five-year-old; anempting to suffocate his vounger cousin,
attemnpting 1o kill another cousin by hitting him over the head with & lead pipe; deliberately placing Clorox in a
cleaning solution causing the adoplive mother (o burn her hands badly; and sturting = fire that seriously injured a
vounger cousin, After the adoplee’s ndmission and evaluation at the Philadelphia Child Guidance Cenler, Lhe purents
wore advised that linle chance existed of any change in his violent behavior Only then were the parentls inlormed

_Th.ar,_ﬂl'u: child had heen sgverely abused, nnth physicatly and sexually as a young child. Racords in the possession of
Murlhwesténr Institule revesled that the child had been in 10 different foster placements before he was freed for
adoption; that during bis first six yvears the child's bindi mother repeatedly placed him in sod then removed him from
foster care; thm there was a long, serious history of abuse, both physical and sexual, by his biological parents; and
thar the child had an extensive history of aggressiveness and hostihty towards other children. The parents alleged
Lhal ut no dune privr lo e Gnelizebon of the adopuon did the sdoption agencies diselose this information although 1t
was L theil possession and hod been requested. The count concluded that such allegations were suflicient o allow
claims of intentionnl misrepresentation, negligent misrepresentation, and neghgent fatlure to disclose o go 1o trial,

n Mumele v Children's Sprvive See. of Wiseonsin, 149 Wis, 2d 19,437 N W 2d 532 (1989), the court held thul
adoplive parems sisted o eloim for wrongful adoption negligence where they alleged that the child contracted
Hunlingion's Disease afler the ndoption agency neghgently misied the adaptive parents to helieve that the child was
not at msk, The parents asceried that the apency had told the parens that the ehild’s bologieal grandmothee had died
of the discase, hul thal sinee g test Tor the discese on e child's father boad been negative, the child would not be ul
risk, L fuey oo sueh test existed. The child's fother could not have been, and was not, tested The cournt found that
that public policy did not bar this type of sun and affirmed the appellate court's decision remanding the canse for
determimation an the meris

I Micreneoren v, Lutheran s 0 Wis2d 538, 563 NW 2d 18] (O Apo. 1947
review pranted, 212 Wis 2d 687, 569 N W 3d 559 (1997) and rev'd on statute of limitalions grounds, 219 Wis 2d
ffk, S0 N W24 320 (1998), reconsideration denied, 220 Wis.2d 369, 583 N.W.2d 160 (1998}, the courl reversed
surnmary judpment in fover of the defendant spency on the plaintiff's claim for negligent misreprasentation where
Mie sspeney affinstively represented thas the child was healthy, even tempered, slept from B pom. to 7 o, and was
t@ilet trained, when in fact the child had attemtion defieit disorder and bipolur disorder, slepl only five houry pur
night, was not todlel trained, and was given to biting snd extreme (emper tantowms which would kast for howrs, and
where the apeney conlinued 1o resssure the sdoplive parents that the child was exhibiting normal adjustment
behavior, vven ufler the specific monifesiations of his problems became known. The court cancluded that, based on
tiese nllegations, the adoptive parents raised 1ssnes of material faet with respect W their negligent misrepresentation
claims,

[2] Recovery denied

Counts in the following wrongful adoption cases denied recovery where an sgency allegedly assured the health of
an adoptes.

In Richard P. v, Yisld Del Mor Child & 106 Cal App. 3d B60. 1AS Cal. Rolr, 370 (3d Dhst. 19800, the
courl susluined @ derurier to a damages claim by parens who adopled @ child whe was later discovered 1o be
suffering from health problems, since there was no proof thel the adoption agency concealed facts or made material
misrepresentations. The agency placed an infant in the home of the parents a1 their request, and infurmed them thal
the child was premature and had large sarfobes but that e was otherwise z healthy child. The parents subsequently
consulled & pedislrivian 16 determine the child's mental and physical filness, and the pediatrician apparently tound
biun w be in good health, After the axamination, the pareols sdopted the child. Several years later, the parcnls
discovered that the child was suffering from severe newrological damage, hyperkinesiy, and newrological
immaturity, The pediatrician told the parents that the child's emotional and medical problems were predictable at
birth, hased on & report prepared by the agency prior to the placzment in the parents’ home, which stated that the
child was premature und had 2 poor suck for one week, but that there was no neurclogical disease and th:e adrlp'l'tif:n
was reeommended. A copy of that report had also been fumished by the agency to the parents at the Lime ol e
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adaption. Prmiing ot that the ageney had informed the parents of the child's stale of health, the courr said that ao
(uets were alleped from which it conld he inferred that the agency’s statements were fulse, Rejecting the parents’
claim that the agency's Turther slalement that the child was in excallent healih was a factual representation of Lhe
child's bealth not only at the time of his placemen! bul also constituted & representanon that i the Future he would
also emny excellent health, which was assertedly false, the court ressoned thal prodictions as o Aiture events are
deemed cxpressions of opinion. and are thus not actionable. While acknowledging thel such predictons may be

actignoble where they arg knvwn W be false or where rehiance on them would be induced, the court suid thal not
anly did' it ‘appear that the agency made o full disclosure of the facts, but that rather than ralving on the agency's
statements, the parents commenced their own investigation into the matter by consulting with their padiatrician,
Thus, e courl concluded, the reqnsite elements of reliance lacking o the alleged cause of action for intentinnal
mistepresemation were also lacking m the cause of action for neghgent misrepresentation

The eourt in Ferene v. World Child, Inc., 977 F. Supp. 56 (D.D.C_1997), aff'd without published opman, 172 F 3d
919 (e, Cic, 1998) (applying Dstner of Columbia law), granted the defendant agency's motion (01 summury
judgment on all counts of the plaintiff-adoptive parents’ complamt, which alleged intentional and negligent
mistepresentntion and anentionud nfliction of cmolivnsl distress, The pluintiffs had adopted a child from Russia,
fallowing numerons assurances that were made by the United States agency that artanged the sdoption, and the
peditrician at the orphanage, that the child was generally healthy and that he had ooly miner und correetuble
problems, The court set vl the elements for the miennonal wores of fravd and intentional intliction of emotional
distress and found no evidence iy this case of o deliberate suempt o deceive o extreme or outragens behavior on
the part of the agency

& 11, Agency affirmatively misstoed child’s familinl background

Courts in the following wrongful edoption cases allowed recovery or remanded the cawse for determination on the
merits where an agency allegedly misstated an adoptee's fomilial history

In Burr v. Board of County Com'rs of Stack County, 23 Ohio St 3d 69, 491 NE2d 101, 56 A LB 4th 337 {19RG),
Hee wonrt affirmed judgment fur sdoptive parents who slleged wrongful sdoption based on an adoption ageney's
froud in misstating the ndoptee’s henlh and fumily beckground. A Tew davs efter the prospeetive adoplive purenly
expressed their desire to adopt a child up to six months old and were told by an sgency that such placement could
lake from ome 1o 1 1/2 years, an emploves of the apency telephoned them and wld them that a 17-month-old bay
wits uyniluble for sdoplion. A caseworker told the parents that the infant was born gt the locul city hospital, that the
18-vear-old unwed mother was living with lizr parents, that the grandparents were mean to the child, and that the
muother was going out of siate for bener employment opporumitias and had surrenderad the child tor adopunon.
Except for the ape of the child, there represemations were false. Over the cnsuing yeuars, the child suffercd from a
myrindd of physical and mentw]l problems, including speech topediments, learning disebilities, and mental
relzrdation. During high school he suffered fiom Humtington's Disease, a genetically inherited disease that destroys
the nervous system. Durine the course of his treatment, the parents obtained a cour order opening the sealed records
concerning the child’s backpround. They leamned that the child's hinlogical mother was a 31-ycar-old mental patien
at the siate hospital, The father was unknown, bul presumed 1o heve been o patient 2t the same stitution os the
mother, The mother was dizgnosed &5 hoviog mild mental deficiency and psychotic reactions. The stary about the
mean grandparents, the trip out of state, and the voluntary placement ware all false. The child had heen m owo foster
placements prior tn his nlacement with the adoptive parents. The child suffered & fever at birth and wes kbown 10 be
developing slowly. The agency had (es) records which indicated thaet the child might have low intelligence and wis
ul risk of disease, The coun found that such evidence supporied the judgment for the adopave parents.

In Woltord v, Children's lome Sociany of Wast Viroinia, 17 F. Supp. 24 377 (5.0 W. Vo 1998} (applving West
Virminia law), the court denied & summary judgment moton brought by an adoption agency. holding that the
adoptive parents alleged facts sulficient o go o the jury on the issus of intentional and negligant misrepresentation.
In this case, the prospective adoptive parents specifically asked the agancy whether their child's remarkuble facial
lentures were due 1o fetal aleohel svndrome. The agency allegediy responded that the birth mother had net used

aleohol and that the child's appearance was due to 2 "familial look.” In fuct, the child had been enrolled in an early
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treatment program for children wath fetal alcohol svndrome, and the apency was apparently aware a1 the time of
placerment that the hirth mother was an alcohnlic. The court uphcld the sduptive parents’ right to pursue a canse of
action for [ruud and negligence, besed oo the sgency's duty to fully and accurately disclose infurmulion
"surrpunding the birth, medical and family medical history” of the baby. Noting that the parents alleged thaol os o
proximale result of the apency's alleged misrepresentations, they were deprivad of the oppormunity to make an
informed decisinn whether tn adopt the child, and thereby mewred extmordinary medical cxpenses in treating his
el aleohwl syadroane withoul o aecurste medical history, the cowt concluded that these allegutions were
sulficieiit 1o ollow e parents' negligent misrepresentation claim to go to trial

§ 12, Apeney withheld information regurding health of ¢hld

In the cases that follow, the cours allowed recovery or remanded the couse for further proceedings, where an
aloption spency allegedly withheld infonnation regarding the health of an adoptee

The court i Michael | v Los Angeles County Depr. of Adopuions, 200 C
[rist 148RY, found that while a claim for mere neghpence could not stund, trisble Bsmued of fiet existed reguding oo
adomive parenl's allegations of intentions] misrepresentation or froudulent concealment, An adoptive parent nnd her
sdopted sun sued o county depatment of adoptions for negligence and frand, alleging that the apeney had failed to
determine the medical conditien of the child and made misrepresenations of complele bealth, when the child wasy
suffarmg from a conpenital degenerative nerve disorder. Some 10 years after his adoption, the child had seizyres and
wis dingnosed as sulTering from Sturge-Weber Svndrome, a congenital degenerative nerve disorder. Since hirth, the
child hed o post wine stain on his upper torso and face. The agency had known, but did nol diselose, stuted the coury
that the child's examining physician had refused o make & prognoss on the child's bealth when he was an infant,
suppesting fraudulent nondisclosure, and the court held that there were also mable issues of tact concerning rthe port
wine stain on e ehild's hesd and upper wrso (allegedly an ndicanon of the disease), and the agency's
representgtion et it was merely a binhmark

ln Roe v Catholie Chamtics of the Dineese of Springfeld, 1L, 223 1L App 34 519, 167 Ul Dec. 714, SHE N F.2d
354 (5th Dist 19923, the court held that where an adoption agency allegedly represented o adoptive parents Ul
particular children were normal and only nesded lots of love, and delibermely friled w disclose records contained in
udoption files whicl recounted numerous instances of violent and uncontrolluble behavior and intellectual, social,
and emotianal rewardation, such evidence, if proved, was sufficient to support actions in fraud and the tor of
adoption apency negligenee, Thus, the cowrt reversed the mial court's dismissal of the cleims and remunded for
furlher proceedings.

In Maobr v, Comt, 42] Muss, 147, 653 M.E2¢ 1104, 74 A1 R Sth 693 (1993}, the court upheld 4 jury verdict
awarding S200,000 w adoplive parents for damages resulting from wrongful adoption dus to negligent and
inleotiona] misrepresentations of fact regarding the adoptec’s history prios (0 adoption. The parents adopted a six-
yenr-old from a state adoption agency. They were told that there were no medical records available, that the child
was small for her age, and that her biological mother placed her for adopnion hecause she was young and wanled lo
o intn nursing. The sgency konew, but failed 1o disclose, that the birth mother wis i faet confined to a mental
institulion aod had chronic schizophrema and a low 1Q. The apency also koew, but did not disclose, that the child
ha¢ been given an early developmental examinztion thel showed her to be developmentzlly delayed. After
recognizing the "wrongful adoption” action, discussed in § 3lsland § 4a]. the courl Found that such allegations
supported the jury verdicl for the adoptive parsnis,

Public policy did not preclude an action for negligenl misrepresentation 2gamnst an adoplion dgency, where the
agency undertook 1o disclose information concemning the adoptive child's hinlogical purents and medical backgmm?d
to the adaptive parents, but withheld information in such a way as tn misicad (he adoptive parents, the court held in
M.H v Carims Family Services, 488 W.W.2d 282 (Minn, 1952). appeal after remand. 1995 WL 46304 [(Minn, CL
App. 1993), Tn'this cese, the agency disclosed that therc was & possibility of incest and a "slight" chance of
ahnormalitics related thereto, but failed to disclose facis ineluding that the genetic father was the 17-year-old brother
uf (he i3-year-old mother, and that the father was considersd "borderhine hyperachve,” tested low-average m
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intelligence, and was discharged from therapy ar local mental health center for failure to cooperate with the
therapist. The ageney laler admitied that it knew of the fact that the biological parents were siblings, and that it
withheld that information from the prospective adoptive parents. The agency asked the courl W hold as 2 matter of
faw that recognition of & legal dury of care with respect to negligent representations of adoption egencivs would not
hz comsistent with pond public policy hecauss recopmizang such a dury would place an unreasonable burden on
udoption agencies Lo verily family historics given o them by biological parents, and because disclosure of

. Unappealing information would discourage adoptions and stigmatize adopled childsen. The court rejected all of these
‘arguments, holding that recognition of a legal duty 1o disclose facts when disclosure is necessary Wb provent s
misunderstanding or ta clanfy information already disclosed which would otherwise be misleading, does not impose
ur exlraordingry or unerous burden on agencies. Where #n gpency assumes 8 duty to diselose, concluded the court, it
must refrgin from making effinmtive misrepresentutions and from conveying information m such a way as m
mislead.

The court in Jelhey BB v, Cordinul MeCloskey Schoul snd Homee fof Childrep, 257 A D 2d 21, 689 N ¥.5.24 721
[3d Diep't 19963 found that genuine issues of material fact existed as o whether the child placement ageney lud
concealed the fact that the child placed in the adoptive home had been a victim of sexual abuse, whether the abuse
wita material gl ime of the plagement of the adopuon, whether there was o causul conneetion between the congenled
facts wnd the dwospes sustsined by the adoplive parents, snd whether the sgency ueled with scienler, which
prechuded summaory judgmen on e adoptive parents' fraed cleim. Thus, the court reversed the sunmary judgienl
i fover of the defendams.

In Melinney v, Ste, 134 Wash, 24 388, @50 ' 2d 461 (1998), the court found thut on the facls of e cuse,
substuntivl evidence supported e jury's determination tat e ageney's negligent foilure 1o disclose an adopree's
medical history wos pot the proximate couse of the parents” decision to adapt. For six manths 1o one vear, the
adoptive parents were the child's babysitters on weekends and when the foster maother was out of town. Through this
enntagl with the child, the adoptive parcnis knew that the child bad behovior problems including appresimately
twenty W tirty emper ontums e day; there were tumors that she had been sexually abused; she was not lking;
shie did not engage in play like other children her age, nor did she seem 1o want  jump, climb, or even walk o any
length; she was in a special education program; she was receiving speech therapy and physical therupy; she wus
receiving counseling and treatment; the child had already been in several foster homes and was removed from the
biological wother due W neglect, the biological mother "liked to party”; and the child was developmentally dalayed,
Diespite this knowledge, the adoptive parente decided 1o adopt the child before they ever mel a caseworker. The
child was placed in 1he adoptive parents home as a fosier child, for which they received repilur muonthly [osler cure
pavments and a specisl needs allowanee, The sdoplive mother asked a state caseworker to have the child's medical
records forwarded Lo the family pediptrician, but the records were not sent. The adoptive parents continued o gam
more knowledge of the child's background and medicalpsychological condition, und even spoke wilh o cuséwuorker
regarding the possihility of fetal aleohn] syndrome, but they sull decided o adopt the child, The adoptive parents did
naw receive all the mediesl snd sovial records on the child's binh and upbdnging until after the formal adoption,
which indicated that there were guestions early on that the child's problems might he sttribatable to her birth
mother's aleohol abuse and thar other theories. such as Downs Syndrome, were also considered in the records,
Records also comained police reports and medical records indicating that the child may have been sexually abused.
Afier recogmizing the wrongful adoption claim besed on negligence, the court held that given what the adoptive
parents know, when they koew it end their decision to adopt the child anyway, the jury reasonably concluded any
subsequent failure by the agency to disclose information plaved no role in the parents’ devision Lo adopt the child
and the jury verdict on proximate cause was supported by substantial evidence.

It I'rice v, Sizle, 980 F.24 202 (Wash. CL_App. Div, 2 1999) the court revarsed the summeary judgment ic favor of
the defendant aud remandad the case to the trial coust where the adoptive perents’ sued the defendant for wrongfl
adoption, based on the defendant's alleped nzglizent nondisclosurs of material facts concerning the child's health
protlems. The defendant claimed that the plaintifls cleim was bamred by the statute of limilalions. The court found
that the statule of lmitations acerued on the dats the agency provided the parcnts with the child's complete case file
in tesponse (o the parents’ resonable inquiry. even though previous disclusures had made the adoptive parents
gware ol certain possible explanations for the child's health problems; their swareness that the agency had not
disclosed all information did nat put them on notice of the specific problems, since the prior documents undersiated
the child's handicaps, and information provided only in the complete file would have been critival (o the adoptior,
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decisien, Thus, the courl found that genuine 1ssues of matenal fact prechuded summary judsment for the defendants
and reversed the decision of the trial courl.

& 13, Agency withheld information regarding child's familial backpround

o : ;
In the Tellwing wascs, the courts allowed recovery or remanded the cause for Further proceedings where an
ndopttion agency ollegedly withheld information regarding the familial backeround of an adoptee

held that the trial cond erred in directing a verdict in favor of the adoption agency and remanded the case for 4 new
Uil o the pluintifTs cluim of constructive fraud based on an alleged breach of fidueiary duty by the agency [ur
tailing 1o disclose matters relating to the child's fumilial background. In the mid 1970%, the plainaffs went through
the defendant when they adopied their second child. This child developed much slower than normul and had
learning problems In |96, the parents obtaned a court order which explicitly ordered the adoption ugency
provide the paremts with nomidentifying medical and social background information on the child's mological parents,
[ty response 1o e court order the ageney incorrectly wld the pluntfTs that there was nothing more m the file even
though 1 had addivional information abow the child's biological mother. Finally, i 1992, the aueney provided the
plaintiffe wath informanion that the childs mother had undergone psychiatric care and had taken tronguilizers while
shie wus pregnant, The plamtiffs were alzo told that the hinlogical mother's sihlings sufterad trom depression, The
court soneluded that o guestion of fuet existed as lo whether o confidentiz] relutionship or Aduciary duty existed and
reminnded the case for o new wial on the plaintiff's constructive fraud claim

In Ambrose v, Cutholic Social Services, Ine, 736 S0, 2d 146 (Fla. Dise Cr App. Sth st 1999), the sourt found
thet the ndoptive mother's froud claim against the adoption ageney which alleged that the ugency hud misrepresented
the hiolsgical father's medical history was not conclusively barred by statute of repose. although more than 12 yeus
had pursed since the date the apency sem the father's medical history (o the child's pediatrician wirth a cover leter
stoting thnt there were po koown hereditury disesses in the father's buckground, where the adoptive mother alleped
that the agency's dury 10 disclose the biological fether's medical history continued until the adoption was approved
by the court. Accordingly, the coun reversed the tnal count’s dismissal of the plaintiff's complaint and remanded the
ease o the trial court,

In Molr v, Com, 421 Muss, 147, 633 NE2E 1104, 74 A L.R.5th 693 (1993 the court upheld o jury verdict
awaiding £200,000 to adoptive parents for damages reselting from wrongful adoption due to negligent and
intentional misrepresentations of fact reparding the adopiae’s hisory prior to adoption. The parents adopied a six-
vear=nld from a siaie sdoption apeney. They were told thal there were no medicul records available, that the child
was sioell for her age, and thet her biolegical mother placed her for adoption because she was young and wanted 10
go into nursing. The agency knew, but failed 1o disclose, that the birth mother was in fact eonfined o a manal
institition and had chronic schizaphrema and a low 10 The ageney also knew, bul did nol disclose, thal the child
had been piven an early developments] examinstion that showed her to be developmentally delaved, Afier
recornizing the "wrongful adoption” action, discussed in & 3[al and & 4lal the court found suchk allegations
supported the jury verdiet for the adoptive paredts.

In M.H. v. Canitss Family Scrvices, 488 N.W.2d 282 (Minn. 19925, appeal after remand, 1995 WT 40304 {Minn.
CL App, 1965), the court beld that where an edoption agency undertook 1o furmish prospective adoptive parents with
information concerning the child's medical background and parentage, and disclosed the possibility of incest and a
"elight” chance of abnortnalites related thereto; bur failed to disclose facts including that dhe genetic father was the
1 7-year-old hrother of the 13-vear-old mother, and that the father was considerad borderline hyperactive, tesred low-
averuge in inteliigence, und was dischorged fom therapy at 2 local mental health centar for failure o cooperale with
his therapist, the evidence was sufficient to survive summary judgment in &n action for negligent misrepressatation
o the part of the adoption agency. However, the court did conclude thal the adoplive parents failed to make out a
case of fraud, as the adoptive parents failed to allege or produce fucts implving that the agency deliberately misled
the adoplive parents
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In lackson v Smate. 1998 MT 46. 287 Mont 473, 0356 P.2d 35 (199), the courl held that the adoptive parents
alleped facls sufficient to bring 2 cause of action for negligent misrepresentation in the aduplion context, where the
adoptive parents alleged thal the staie agency withheld details of the child's background, even thowgh il had
extensive medical and social evoluslions in their posscssion dunng conferences with the prospective adoptive
parents, ‘The state was aware before the ndoption thet the child's bivlogical mother suffered fram an organic or
psvehiatric impairment, and that both of the childs putative fathers were diagnosed with puranuid disorders, The

BEgney Leld e prospective adoplive parcnts simply that the hiological parents were not capable of or lulereiled 1n
“caring for the child. The child was later divgnosed with pervasive developmental disorders, learning disorder, and
hyperactivity digorder Stating that when the agency began volumesring imfurmation about the hinlogical parents, it
assurned a duty to do soowath care, the conn denied the state’s motion for summary judgment,

On motion for o order compelling the defondant adoption ageney to respond to interrogatories seeking
hackground information about the health of an adoptes, the court in Juman v, Louise Wise Services, 211 4,11 0
446, 620 NY.5.2d 371 (1s Dep't 19953, [FN11] found that since the plaintift adoptive parents stated s cognizable
cause ol nelion for wrengful sduption, they were entitled to the disclosure of records of the natural parents’ medical
historkes and heritage. In this case, the adoption aeency wold the wdoptive parenis tue the birth mather kad finished
two years ol 8 well-known college. and that she had been awarded a scholarship. The agency exploined that she hud
emobionil problems and that they were cansed by the shock of losing a boyfiend. The agency refrained from
disclosiog the fuet that the birth mother had a frontal lohotomy some years hefore she gave birth 10 the baby, The
child had a long history of psychological disorders and hud been treated and hospitlized al numerous factlities. The
complaint sought monetnry damages for the agency's allegedly fraudulent misrepresentation and refusol Lo diselose
the sipnificant and revere psvehmine, psychological, and medical history of the child's birth mother, and its
wilbbaldiog of ether infurmation which, i known 1o the adoptive parents, would have resuled in their not
proceediog with the sdoption of this purticular child, The courl, huving recognized the purents’ cause of action for
wrongful ndoption, noted thot if the parents’ prove the elements of froud at tiel, they could succesd in their suit,

In Muolletle v, Children's Friend und Serviee, 661 4 2d 67 (FLL 1995, the court affinmed the trigl eourt's denial of
an adoption agency's summmy  judgment motion, finding thot the parents stated o cleimn [or negligent
misrepresentation by the apgency in the adoption process. The parents asserted that, beginming 10 July 1991, she and
her hushand first began 1o learn the true stae of the medical and peretic mswory of the adoptee's iolomeal family,
wliele was nol disclosed 1w the parents during the sdopuon process. The adoptee’s biological mother had been
diagnosed ns possessing muocrocephaly, pseedoepicanibal folds, @ high-arched palate, tachycardie, small clinedactyly
of the fifth fingers, tremors of the hands, and poor coordination. The parents alleged that all these conditions were
known by the adoption agency prior 1o the adoprion. The parents also alleped that prior to the adoption, the parents
had been informed by the sgency that the adoptee’s biologies]l mother sulfered from learning disubilitics caused
solely by lead wowma 25 o young cluld, but the sgency possessed a document indicating that the biological mother
had been diagnosed as muldly 10 moderately retarded with oniy a "possibility” that such retardarion resulted from
head trauma, The document zlsp allegedly deserined the adoptee’s biological malernal prandmoether as "intelleciually
limited." The purents alleped thet the epency pever disclosed this information prior 1o the adoption. The court
concluded that such allegations wers sufficient to create issues of fzct precluding entry of sumtmary judgment,
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[™1]. This annotation supersedes the one at 36 ALRAL 373

[F™2] This unnotation addresses causes of action against licensed adoption agencies only. However, practitoners
shiould be pware of the growing involvement of unlicensed "facilitators” in the adoption field who may he shiclded
fram liahility by eontrasr oF ather law, See, ee, Revensburger v, Chiss Adoplive Consultants, Lul, 138 F.3d 120]

(i Chr, L9ERY

[FN3E] The seope of this annolution docs nol include ceses in whieh the sole claim was for rescission or revoeation
of e decree ol sdoplion,

[N4], See, penerally, 2 Am Jur 2d, Adopuon § § 159-161.

[XN5] As o what constitutes {he consent of a bislogicsl purent, see 2 Am Jur 3d. Adoption ¥ § %6-102

FNG] See? Am Jur 2d, Adophiong & 162

1200 {Fth Cir. T99E}:

EMT] See, e.g., Rosenshurger v, Ching Adopoon Consullanl

[FXR] Sew, .2, Nigrepaanen v, Lutheran Socisl Services of Wisconsin, 219 Wis.2d 6236, 380 N W.Ed_SEL} 198
reconsideration denied, 220 Wis 2d 369, 383 N.W.2d 160 (1998%: Aoril v. Associsted Catholic Tharities of Mew
Drleans. 629 o 20 1295 (La. (o App. 4 Cir. 19930,

FN9]). See, e.g., Michael 1. v Los Angeles County Dept. of Adoptions, 201 Cal App 3d 8359, 247 Cal, Rotr, 2
(2d Dist. 1984 Mohr v Com., 421 Mass, 147. 653 NE2d 1104, 74 A | R 5th 693 (1995,
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FM10], See, however, Zernbell v, Lehish County Office of Children snd Youwrh Services, 659 A Zd 89 (Pa
Compmw, C1 1895} & 4{b]. where the court applied immunity principles o prevenl an aclion apainst 3 conpty
aveney for fraud in the adoption context

[FM1T] Mamy of the facts comained in this setowt came from the lower court opition, See Jumun v, Lowise Wse
Bpryices, |59 Mise. 2d 314, 608 N.Y.5.2d 612 (Sup. Cr_1994)
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Mr. Carl Jenkins, Esquire

JENKINS AND POVTAK, Attorneys
207 Brookes Avenue

Gaithersburg, MD 20877

Re: Adoption Liability Insurance
Dear Mr. Jenkins:

Pursuant lo your request, | would like to offer the following observations

regarding the availability of Professional (E & Q) liability for domestic agencies

that specialize or are involved in international adoption placements. We are an

independent insurance agent and brokerage firm specializing in commercial

property and casualty insurance, located in Maryland. | have been in this

business as a licensed insurance producer since 1882, | received my Certified

insurance Counselor designation in 1992, and my Certified Risk Manager

designation in 2003. | currently provide professional liability for over 25 nan-profit
organizations, and for 5 international adoplion agencies. )

The commercial liability marketplace transitioned from a cash flow (soft)
underwriting cycle beginning in the second half of 2000, and was catapulted by
the catastrophic events of 9/11/2001. As a result of the change in the market,
the number of insurers that were writing Professional Liability insurance for
international adoption agencies dwindlad to a handful. Several non-profit social
service nsurance proarams put this class of business on their respective
undesirable underwriting lists. Cancellation notices were commonplace, aven for
agencies that displayed good loss control practices and had favorable claims
histories.

As a result, the pricing that was available in the marketplace increased by , .
sometimas 4 or 5 hundred percent. imporiant coverage provisions such as prior s
acis and punilive damage coverage become difficult, if not impossible, to arrange. :

In addition, any agencies that showed any claims history were routinely rejected

by the underwriters, even if 2aid claims were groundless or successfully

defended.

(301) 260-2714 » (301) 460-2716 Fax « (866) 464-2714 Toll Free

14601 Crussway Road » Rockville, MD 20853



Mr. Carl Jenkins, Esquire
November 17, 2003
Page 2

o B 2 ‘ .
By way of eéxample: (1) in one Instance an established madium sized agency
located in Maryland was cancelled by its program carrier in January of 2003,

The package included property, crime, liability, directors and officer's liability, and
social service protessional liability, for an annual premium of around $&,500.
After an exhaustive search and several months of being uninsured, they were
able to replace similar coverages for over $53,000, an increase of 815%. In
addition, they were not able to obtain prior acts coverage. (2) In a second
instance an organization locatad In the District of Columbia that aclts as a facility
for inlernational adoptions had its professional liability coverage non-renawed,
To date, replacemen! coverage could nol be found, and they are sell insuring a
subsequant lawsuit,

Further, | do not foresee any improvement in the coverage of liability or exposure
within the industry regarding “institutionalized"social work andlor non-profit
gervice providers in the future, considering local, national and international trends
regarding legal claims and chacotic acts,

Please feel free to call me if you have any queslions or if you would liked (o
discuss this matter further.

Sinne;ﬁi

4 / i / /% /,{' e
/f rif”-z /{af LN

Donald J. ;m’éher, CRM. CIC
Fresident
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CHAMBERS et al., Appellants, v. ST. MARY'S SCHOOL, Appellce.
' No. o7-iogr" "
The Suprerne Cour of tha State of Ohio
Appedl from the Court of Appeals for Geaugs County
Augusl 17, 1988

syllahbug

The vialatlon of an administrative rule dose not constitute negligence per se; hewsvar, such a violation may be
admissible as evidence of neghgence,

Douglas, Resnick and FE, Sweeney, JJ...
Eackaround

Appelianl, Earl Chambars, was emploved by the Dairgmen's Milk Company as a delivery person, Chamhars
delivered dairy products 1o appelles, St Mary's School ("5t Mary's").

In the early morning hours of November 29, 1993, Chambers made a dslivery to St. Mary's. Chambers testifiad
ihat thare was a light snowfall on the ground. Chambers testifisd that prior to delivering the milk, he brushad

ihe snow off the steps, He further averred that he did not observe any Ice and consequently bagan his delivery.

Aftar taking the milk into the school, Chambers procesded out the service entrance with empty crates and
hegan down the steps, when he sllegedly slipped on a quarter-inch-thick laver of ice.

Subsequent to this fall, Chambers got up and finishad making his deliveries o St. Mary's. Howaver, this time
Chambers "made sure [he] was over toward the ralling in case [he] started to slip he could grab it.” Chambers
sustained back injuries in the {all

Chambers and his wile filed suit against St. Mary's, alleging that Si. Mary's had Tailed to maintain its premises
in @ safe manner in violation of R.C_4101.11, commonly known as the frequenter statuta. Specifically,
Chambers asserled that 5t. Many's should have (1) constructed an awning over the arsa, (2) instalied
appropriate gutlers, {3) corrected an improperly sloped roof, and (4] propery cleared and salted the area to
prevent an unnatural accumulation of ice and water from collecling on the steps.

5t. Mary's filed a motion for summary judgment. In opposition, Chambers asserted that his expent witness
opined that 5t. Mary's violated several sections of Ohio's Basic Building Code ("OBBC"), Including Sections
805.2 (exterior stainways shall be kepl fres of ice), 81712 (2xterior stairway shall be pratected to prevent
accumulation of ice and snow), 823.0 (means of egress lighting), and B17.7 (stairway handrails), Chambers

assetied that viclations of these seclions of the OBBC weare negligence per se. Adopting the reasoning from St

Mary's brief, the trial courl granied summary judgment to St Many's.

Page Taof 5
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Chambers appealed, esserling, inler alia, that “[ijhe court of comman pleas ered, as a-matter of law, by
granting summary judgment against [Chambears] and in favor of [St Mary's].” Under this assignment af error,
Chambers arpued thal 5L Mary's "is hiabls under a negligence par se theory since appelice allegediy
commitled several violalions of the Basic Building Code.” In affirming the summary judgment for SL Mary's, the
eppellale courl held that & viclation of the DBBC I not negligence per s because the OBBC is nol & legislative
gnaclmenl.

Finding itsjudgment in confiict with Nemer v. Kerkian (Feb. 7. 1990), Summit App. No. 14143, unraportad,
1980 Wi 11714 and Carpas v. Carpas (Nov. 15, 1989), Summit App. No. 14043, unreported, 1988 WL
138457, the court of appeals entered an order certifying a conflict. This cause is now balore this court upon aur
determination that a conflict exists,

Gary B. Garson Co., L.P.A,, and Paul W. Flowers, for appellants
Cuandt, Giffels & Buck Co., L.P.A., and Nila Kay Smith, for appaliee,

Buckingham, Doalittle & Burroughs and Scoll A, Richardson, urging alfirmance for amicus curiae, Ohio
Aasociation of Clvil Trial Allemeys,

Michael R, Thomas, urging reversal lor amicus curiae, Bullding Officials and Coda Administratars,

Hermanies, Major, Ceslelli & Geodman and Richard L. Goodman, and Michasl 2. Thomas, urging reversal for
amicus curlae, Ohio Academy of Trial Lawyars,

Oipininn
lLundbarg Stration, J |

The Issue carlfled for our review Is “[wlhether a violation of the Chio Basic Bullding Code may constitute
negligence per se.”

In order to recover on a negligence claim, a plaintfl must prove (1) that the defendant owed the plaintiff a duty,
{2) that the defendant breached that duty, and (3) that the breach of the duty praximately caused the plantifs
injury. Wellman v. E. Ohio Gas Co. (1953), 160 Ohio St 103, 105-109, 51 ©.0. 27, 30, 113 MN.E.2d 629, 832,
Sedar v, Knowllon Constr. Co. (19909, 49 Ohio 5134 193, 198, 251 N.E.2d 938, 943, overruled an other
grounds, Brennaman v. R Co. (1994), 70 Ohio St1.3d 480, 839 N.E.2d 425, Typically, a duly may be
established by common lew, legislative enactment, or by the particular facts and circumstances of the case,
Emsenhuth v. Monevhon (1954), 161 Ohio S8 387, 53 0.0 274, 112 N.E.Z2d 440, paragraph one af the syllabus.
Where a legislalive enactment impozses & specific duty for the safely of others, failure to parform that duty is
neglinence per s, Eisenhuth at paragraph fwo of the syllabus. Application of negligence per sen a tort action
means that the plaintiff has conclusively established that the defandant breached the duty that he ar she owed
to the plaintiff. 1f i= not a finding of liability per se bacause tha piaintif will alsp have to prove proximate causae
and camages. Pond v. Leslein {1885), 72 Ohio 5t.3d 50, 53, 847 N.E.2d 477, 478

In 3woboda v, Brown (1935], 129 Ohio 31 512,522, 2 0.0, 516, 5321, 186 N.E.
274, 278, this court stated:

"The distinction between negliogence and ‘negligence per s¢' iz the means and meathod of ascerainmeant. The
first must be found by the jury from the facts, the conditions and circumsiances disclosad by the evidence: the
latler is a viclation of & speciflic requiremeant of lew or ordinance, the only fact for determination by the jury baing
tha commission ar omiszion of the specific act mhibited or reguired.”

s



"In other words, il & positive and definite standard of care has been established by legistative enactmeant
whereby & jury may datermine whether there has bean 2 violation thereat by finding a eingle jssue of fact, 3
viclation is neghpence per se: but where the Jury must determine the negligence or lack of negligence of 3 party
charged with the violation of a rule of conduct fixed by legisiative enactmant from a consideration and
evaluation of multiple facts and circumstances by the process of applying, as the standard of care, the coanduct
ala reasanably prudent person, naglioence per se is not invaived.” Eisanhuth at IT4-375, 54 0.0, at 278, 119
M.E.2d at 444

o : ,
Thus, tha application of negligence par se efiectively reduces the alaments that a plaintifl must prove Ina
hegligance action. Hemandez v. Martin Chevrolet, Inc. (1295), 72 Ohic St.3d 302, 304. 649 N.E.2d 12158, 1216.
Negligence per se |s tantamount to strict liability for purpuses of proving that a defendant breached a duty, See
Lonzrick v. Republic Stee| Corp. 1966), 6 Ohlo St.2d 227, 250, 35 0.0.2d 404, 417, 218 N.E.2d 185, 200 {Taft,
Gl dissenting),

since the application of negligence per se efiectively reduces the plaintitfs burden of proalin a tort case, we
must carefully examine whather an extension of negligence per sa ta violations of adrmirustrativa rules |s
justified.

In Eisenhulh, this eourt held that a violation of a “legisiative enactment” was nagligence per se. Shambers asks
us 1o exlend the doctrine of negligence par e to violations of the OBBC, which sonstitutes administrative rules
In order 1 make such a decision, we must detarmine whether there are any malarial differences betweaan
slatules and administrative rules which would preclude us from extending the application of neghgence pear sa
W violations of administrative rules,

l.agislative autharlty is vested with the GGaneral Assembly. Belden v. Union Cent. Life Ins. Co. (1944), 143 Ohls
|t 328, 28 0.0, 205, 55 N.E.2d 628, paragraph one of the syllabus. A legisiative anactment, or stalule, is
initially Introduced as a bill. Section 1 (&), Aricle |1, Ohle Canstitution. The introduction of a bill is &
manitestation of public policy, which is determined primarily by the General Assembly. See State v. Smorgala
(1980%, 50 Ohlo 3t,3d 222, 223, 553 N.E.2d 672, 673-674,

A bl may originate in either the House of Reprosentatives or the Senale. Saction 15(A), Article (1, Ohio
Constitution. All bills are suhject to debate, discussion, and amendment prior to being put to a vote. Id, Once all
amendments are made, the bill must still be passed by & concurrencs of a majority of members from bath the
Senate and the House of Representatives and be signed by the Govemnor befare it becomes |law. Sactions 15
and 18, Article ||, Ohio Consiitution,

Members of the (3aneral Assembly are accountable lo their consfituents becausc they are electad to office.
Sechion 2, Aricle |1, Ohlo Constitution. Il the canstitusnts are unhappy with policy determinations made by
members of the General Assembly, they can change the makeup of the General Azsambly at the voting booth,
Thus, in effect, citizens of the state may shape the nature of lagisiation.

The lagislative process and accountsbility are the comerstanes of the democratic process which Justify the
General Assembly’s role as lawmsksr. In contrast, administrative rules do not dictate public palicy, but rather
expound upon public policy already established by the General Assembly in the Revised Coda, " "The purpose
of adrministrative rulemaking is bo facilitate an administrative agency’s placing into sffsct & palicy declared by
the Seneral Assembly in the statutes to be administered by the agency.” ™ Doyle v. Ohio Sur. of Mator Vehicles
(1980). 31 Ohio St.3d 48, 47, 554 N.E 2d 87, 29, quoting Carrcll v. Dept. of Adm. Ssrv. (1883}, 10 Ohlo App.3d
108, 110, 10 OBR 132, 133, 460 N.E.2d 704, 705. Yet determination of public palicy ramains with the General
Assembly. State ex rel. Bryant v, Akron Metra. Park Dist. for Summit Cly. (1928), 120 Ohio 5t. 464, 479, 166
N.E. 407, 411-412 affirmed State ex rel. Bryant v. Akron Metro. Park Dist. For Summit Chy. (1930), 281 U.3.
74, 50 5.C1. 228, 74 L.Ed. 710, Administrative agencies may maks only “subordinate” rules. Belden v. Union
Cenl. Lita Ins. Co. (1944), 143 Ohic S1. 229, 342.343 25 0.0 795, 301, 55 N.E.2d 29, 835-635, see, also,
Readman v. Dept. of Indus. Relations (1296), 75 Ohio St3d 388, 404, 862 N.E.2d 352, 357 Blue Cross of
Mortheast Ohio v. Ratehford (1980), 64 Otuo S1.2d 256, 258, 18 0.0.3d 450, 452, 416 N.E.2d 514, B17.
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Unlike lhe legislalive process, rulamaking by administrative agancies does not invalve the collzbaralive efford of
elected officials, Direclors of administrative agencles are appointed by the Governer. R.C. 121.03. 115 lhase
direclors and/or their employaes who propose and adopt administrative rules, Administralive agenmes have tha
tachnical expartise to compose such rules, Farrand v, State Med, Bd. (1949), 151 Ohio St 222, 38 0.0, 41, 85
M.E.2d 113. However, administrative agencies have no accountability as do the members af the General
Assembly ©

N | f

The specific Issue before this court is whether a violation of the OBBC is negligenca per se. However, our
comparlson of the legislative process and the rulemaking process dictates thal we axamine this issue in the
broader context of whether viclations of any administrative rules should requira the application of negligence
Peree,

If we were 1o rule that a violation of the OBBC (an adminstrative rule) was negligance par se. we would in
effect bestow upen administrative agencies the ability to propose and adopt rules which alter the proot
requireiments belween litigants. Allenng proof requiraments is a public policy determinatian mare properly £
determined by lhe Ganeral Assembly because the General Assembly, as opposed to administrative agencies,

has the autharily and accountability to diclate public policy. Giving administrative agencies the ability to adopl

such rules would be tantamount fo an unconstitutional delegation of legistative authority, since administrative

agencies cannot dictate public policy.

Further, scores ol administrative agencies propose and adopt perhaps hundreds of rules each year,
Censiderng the shasr number and complexity of administrative rules, a finding that adminlstrative rules
establish neglipence per se could open the floodgales o litigation. Strict compliance with such a multitude of
riles would be vidually Impossible. In effect, It would make those subject to such rules the insurer of third
parties who are harmed by any violation of such rules.” Only those relatively few statutes which this court ar
the General Assembly has determined, or may determing, should merit application of negligence per se should
recelve such status,

For all the aforementioned reesons, we hold that the violation of an administrative rule does nat canstilule
neghgence per s, however, such & viclation of an adminisirative rule may be admissible a3 svidance of
neglipence. Stephens v. A-Able Rents Coo (1885), 101 Ohin App.3d 20, 27-28, 654 N.E.2d 1315, 13200

The GBBC ponsliluies administrative rules proposed and adopiad by the Board of Buillding Standards, an
adminisiralive Apency, whose memhbers are appointad by the Govarnor. Ohio Adm Coda 4101:2-1-03, R.C,
A781.07, and 3781.10. Tharefore, a violation of fhe OBAC is nol negligence per sa. Accordingly, we affirm the
judgment af the appallate cour.

Judgment affirmed.
Moyer, C.J., Plelfer and Cook, JJ., concur.

Diouglas, Resnick and F.E. Sweensy, ) dissant

Douglas, J., dissenting.

| diszenl fram Lhe judgmen! and opinion of the majorily. Today the majority has determined that a violation of
the Ohio Basic Building Code may never conslilule negligence per s2. What is evan more shocking is that the
majarity further holds that the exiansion of the doctrine of negligence per se lo violations of any administrative
rules is never |ustified. The breadth of the majority opinion is alarming and, in addilion, is simply wrong! Ta that
end, the conclusions reached by the majority have disturbed well-satilad law and have affectively overruled
numerous decisions of this court

LA
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We have held time and time again that an administrative rule jssuad pursuant o statutory authority has the
force and eifect of lew unless it is unreasonable or is in clear conflict with a statute govarning the same sunjact
matter, See, e.g., Youngstown Sheet & Tube Co. v. Lindlay (1888}, 38 Ohio 5L3d 232, 234, 527 N.E.2d 578,
citing Kroger Grocary & Baking Co. v. Glander (1948), 148 Ohio St. 120, 125, 36 Q.0_ 471, 474 ¥ NE.2d
821, D24, See, also, State ex rel. Kildow v. Indus. Comm. (1934), 128 Ohic 5t 573, 580, 1 0.0. 245, 738, 102
N.E. 873, 876. Indeed, this court has also implicitly agreed that a tortfeasor may he nagligent per se in vialating
a-relevant administrative regulation. See Marchants Mut. Ins. Co. v. Baker ( 1884), 15 Ohio S1.3d 316, 15 OBR
444, 473 N.E 20 BE7. The majority, howavear, has wrned a blind eve to thase and othor important cases
decided by this court,

Accardingly, for {he foregoing reasons, | must dissent,

Resmck and F E. Sweeney, JJ., concur in the foregoing dissenting opinion

Footnoles:

1, 81 Mary's in its motion tor summary judgment argued that it owed no duty to Chambers (or any risks
assotialed with accumulations of ice and snow, or altematively that even if St Mary's had a duty to Chambers
because of an unnatural accumulation of ice, no liabllity attaches to St. Mary's because it had no knowledge of
the enndition and the condition was open and obvious, [Back]

2. Administrative rulemaking is subject to the conditions set out in R.C. 119.01 ta 119,13, Genarally, these
conditions require that notice be given of a public hearing to be held on & proposad rule, where peErsong
affected thereby may comment and present svidence pertaining to the unreasonahle or unlawful effact of the
rule, R.C. 119.03(A). The rule is then reviewed by the Joint Commillss on Agancy Rule Review, which may,
under ceraln circumstlances, recommend that the General Assembly sdopt a resoluticn Invalidating the rule,
F.Co 118,031 Assuming that the rule is not invalidated at this point, it is still subject to Invalldation at the nexl
regular session of the General Assembly. B.C. 119.03(1)(2)(b). If the rule is nat invalidated at that seasian, lhen
the agency may issue an order adopting the rule. R.C. 119.03(D).

These conditions provide constraints in rulemaking. However, thay do nat elevate rulemaking to the slatus of
lawmaking for purposes of applying negligence per se to violations of administrative rules. [Back]

3. For example, Section B05.2 of the GEBC requires that all exierior stalrways be kept free of ice and snaw,
The language in this rule mandates removal of snow from sieps without reference to any exceptions or 2
reazpnableness standard. An application of neglipence per se to such a rule would essentially make a
premises owner or occupier strictly liable for = slip and fall 25 soon 25 snow started to fall. It would be virtually
impossible for a premises owner o comply wiih such 2 sirict standard,

In the: case at bar, the snow fell in the vary early morning hours just prior to Chambers's arrival =t St Mary's It
l& unreasonable to require S1 Mary's to keep 3 worker on call twenty-four hours a day lo ramove snow at a
mament's notice,

NACALs Stuffilly DocumentsiAF MattersiCase Law\Chambers vs St.Merys BETNE 2nd198 dac
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Protection of Child Victims of Hurricane Mitch: The IS5 Perspective

oinr Cowncil members have been
wively working on hurssnasring efiorm
for the wictims of Huorricane RMirch, Cur
etlores wed prayers for the people of Centzul
Americy are preatly oeeded, and we e
grotiticd ti see the response of Joinr
Crovncil member apenoies. Eerainly this
signitioorit response is in keeping wlrn Jning
Clonissedl dvdrall migson,

Cheee “sicle effeer” of the (nreres: in aid for
Cenrenl Amerien has been o growing nuatme-
bes of requests for infurmarion akonr the
adupitian af ehildren m the wifeeted coun-
s, Fecently we received o communiqué
fom Fternational Bocin! Service (155), an
intermtionnl non-governnental organi=a-
tion whic h helpe peaple warh pemsenal o
soinl |':um. ety resultmg Trom tnigeaTinn
s interaational movemenr. Te s wmilable
ar the 155 web site, wew.chitldhub.chfiss,

Flelping children
Bretly, the communigué, tded "How to
Help Children In the Aftermath of
Furricane Mich,” doted November 28,
1005, reeammends thae aid concenteate om
supnortiog onilies w ensure thedr survival,
noemergensy health and food progmuns,
doon the mpid reconstruction of family
Teomemunity Hetng areas. 1L unes promgp
_ouilding of verious infrastoucrures as well
an the renews] of apdeoltre and other
sources of fumily income.

The communiqué recommends that
these wiching o help the children of
Central Americy owke financial and pro-

fessinnal conoibutions to crpenizations and
sfions o ensore thar che children’s basie
needs (shelver, food, medical care, aftection,
vducation, elc) we mel es etficiently as
passible. Children whio hivve been separated
from their families should be reunited as
quickly s pezeible Children for whom nn
family member has been idencified by the
end of the serch pericd {recommended o
be at least a vear) should b placed wath
families it thelr community, thetr counsry,
or with their family members living abroad.
Uiy after these efforts have been made
should intercountry adaption be consid-
ered, accordmp to the 158 communigue
Thise recommendations are consonant
with Joinr Council philosophy, dhough we
may differ on some specifics.

Aid ro Cenrral America

JCICS member opencles recommend the
following omunimtions providing id
Crntral America:

* Siter Teress Gonzales
Convento Moire Dame
Apurtado Postal 26
£l Progresn, Yoro, Honduras
{For more information, contact Hannah
Wallace, Adoptions  International,
HWall334&@aal,com.)
¢ Larn Amenice Community
Assistance Foandackon
Box 21000
Casto Valley, TA 945346
[For maore information, contact 310-885-
0981, or lacofllacafoundation.org. )

Conference an Post-Institutionalized Children

[ Dxteber D represented Joint Council at
n corderence ttled MPest-Institutionaliza-
tivne: The fnemarionally Adopred Child,”
craponsored by the Childrens Marional
Muedical Center in Washingmon, T and
the Taremt Merwork for the  Post
Instirutenalized Child,

Oin Oereber 16 and 17, conference par-
vicipats lincluding Joint Council President
Michelle Hester and many orther apeney
prifessionals) heard from speakers includ-
ing D Moray  Feshback, Romania's
Secretary of Stage Ue Christian Tahacaru,
Yy Dana Johnson, Arnvmey Les Schers,

irtng Families Foundation (a Joint

el member)  Director Lymn
Werterherg, T Thilip Pearl, Tin Roa
Frderich, and orhers. Infommativn provided
Y these presenters way valuable and rimely.

LS Ambassndor ro Romams booes
Rosapepe also spoke sl the conterence, smt-

by Moureen Evans

inp tat there is “nothing more imporng
thar the 115 is doing than adoption.” He
urged families o be in contacr wirth the
11.5. Emhassy with questons or problems.
The e-mail sddress is hucharest@hucharesth,
wi-sate.oow. | hed 2 chonee o speak with
Ambasador Rompepe sud provide him
with infrrmation about Joinr Council,

Om Ocrober 18, [ anended 2 p:meI chiz-
cussion which covered a wide ranpe of wp-
ics involving adoprion issues. Dr. Tabacan
was one of the speakers, and he stressed
Romania'’s ¢fforts w provide accurare infar-
mstion and to make placement == quickly
and appropriately as posible, both within
Romania and intemnativiadly

This brisf svnopsis does not do justice to
the marerial provided at the conference
Please let me know if you would like addi-
tional informarion.

T e e e B L

Differem thimies of the claim

The ypes o Jegal clatms all ot e
s categories: intentionat wees and nephi-

| peal bork. Lotentiomal  tos iJ.J.f.L’.J.f.l'.'l-—i_-il.'lb

that ase bods () overtly fraudulent aidfor
mistesresentacive, and also {(b) fraudulent
concealmens, andjor the intentional with-
hnld:rg af sipnificant informarom. This
eyl theory s based upon e wles that such
behavior was premeditated, with “malice

i aforethoughe”

Meghyene o include acts thar e
vnincentional i natee, and embody (6
unintennonal misreprosentarion aml (k)
the unintentions | withboldiog ol iion
tion, or a faillure o disclose Informaricn.
This theory is based upon the legal wssertion
there extared 1 dury 10 use due care, v.hlrh _
che wgreney fuled to mneel. i

There recenthy hus also been (el @ nepli-
pence legal theary of an affirmarive duey by
an apency o ressomably research o imveasi-
gute the inlocmmstion w agency Is provided
by thurd-parties, and which the ageney
then, in tum, provides v s clients. This

i theary suppests char an apency his, as leas,

u Limived duty t “voughuate” or "punmnree”
the mformation it receives om indepen:
cent, third-pary sources

Limiring lemal exposure

There are three maln considentions in
trying vy Hialt an ageney's fegal exprscore 1o,
these claims of weonpful adopton:

= Legal standards vary from stace 1o stace

= Liabilicy theones include hoth overe
wertions and Failures to s, gl

= The individizal facrs of each case conerol
the wpphication of legal standards ro |J"I
bility theary.

Consequently, the ulrimare surcome of
any single lawswr can be best described s
problematic, depending upon the loaearion
of the comidier in questiom, the theury of
bubiliey puzsued by the complaining par
ents, and the circumsrances surrmmding the
actual-eventis).

However, through a combimiatton of good

| pohey and ;mu.jnrc coupled with a ]F{_fﬂr

self-defense approsch o service apree
ments, the porenaal cuposmre of Bnasenoy
to cripploue litigaclon can be significantdy
reduced.

Diest interest of child srandard

Historically, child welfare [icensing

| starutes and judicial involvement willy

“Eamily marers,” particubicly Tin regard o
chilidren, have facused an 2 “hesr inter-

est of the child” standand, This
peolved from the logul covcepts

cofrmengd oo sjuye L



¥

Fa. .oi allows Family Couris to establish 2

minemum base Tevel of child sappert in

divorce and cusmdy casee.
T ome lenal caneept, tis state acts g5 the

p‘t‘n e r||| children, did i the UJ.ln..t thig

child, Biat i hoth cased the stare n"ﬂ'n'l fs'
the |1.1r-.nLa i the “irrerestad pavy!

bitialf of the child’s welfare, This Jegal t.wnv
oé 1 dues vt allow for conglderation
ot the child’s pareiuy’ interest, excet
i Aneidentnd o dwe cliid’s & interess. :

I\'cwh- ::vnh’.hu: stumdunds

Some recent Jegal case low has
hemn proposing newly evnlving stan-
iy thar, i Ysocial peryvices" transnc-
Liwsas Lastween an adoprion apeney and
patehtial adaprive puents, differein
legal rrandarde may booappropriste.
One comman element L this mew
stindned m{.ﬂ.-'l:me. o EI:-Prr!h-.‘nH*!.
degount for r]ﬂ.: wdaprive p"lrl‘ﬂh
EmEeTesEs, |

‘nnrepr of ! 1'1111 hL '!‘.‘f.'ll'li...-'!r, in
_ he seaee s Juty to protect
T _..arf.m"ca o 'Eihrl Jn&lwﬂmh
imvitved in the transacnon {1e., amen-
ey, -,]mu_’m:n arents, 1hL state, s.md
aften others az well), ;

e l:]n[L nwul
rianships lowards potential parents
invaived dn agency tranearrions hecause it
shold be
it Jt_rm}_, bih‘n!ﬂLP
drrml.j_v:_ gnl. LJ.tﬁi
hul i
l!-:.‘-!ll q;de..f t'he tr*mu‘n

n..n Hs - ndversiies,

nt s wiahle Jd.ﬂ"d.;f

wsit..” (MeKinney v Srare ol Wﬂﬁhlrﬁg -
b, *1'51.‘1 T.2d 461 at: 266 {1998 en banclli
Thus mr:.ciH p]au:a Al mﬂcanl: Affirmatiye’

[,ra_'ri ro ke ﬂ
L;mranmr af a

550 .Lh& a&n:vpum apere
are without fedr of @ constant second-guess-
ing of f
pin arznment proposes that, because of the
unecual I'!‘]:-'lTInnﬁhli'l between the ‘Darties

ﬁﬁg&ﬂﬂ LT "I|ITI1'."1EF\'.]'| B 1Tl FRAE IVIR Y ﬁﬁxrmw
fve duty standard by the sgvocy must be

vr:h :1].1 s.Ll*iL'-n‘rs ]L}:}:_-:n_--_.wth;mt,_l_:;;a.r-__
fivst oftain a searcly warrant; in oo

s e st petehy tnfuﬂ iradividual -

e redefizing lt:hai el

oomeof rrust and confulence,
thy. from -4 business:

pahicy: d:;uhms.. e
" which same. hl:-iLL.b_

o hstony:
s ma'!. upd:r—'

Jr-de isions byothers, the ai*mg;a-

; 'ﬂ'nngmgﬂs a rru]‘ ul m."'

Tn i) ]"t‘fng mlnuuuu.f m i

mﬁu:mh _l'mrn
their neiphboring sister-states. These com-
prrng-evalvmpsumdands anc in significant

1o “soc .al r-_an_u crions”

messare - respopmhle. for the  tension
pﬂ"ﬂfmh expercnuid | v hugnncrn adva:
thtes i hmh .aldi..r af the aisle

Good pﬁiit)‘ ﬁnd prutedure,
coupled with o ?mu! -_seif -defense

appronch to service qgrgﬂmﬁnts,

o féﬁp__;g_thé‘ potential

‘exposure of an agency

tn mppl‘ng I:t:gutum

Validation of traditional Tegal rl'ii::t.rn-
Récent Imgaimn, huwever, buts uffiremed
the ‘corvmued visbiliy of dhe old, basic
“conrmacr- faw,” at lesst in some jurisdic-
tinms, 1o Ferene vs. World Child (Feronio vt
al, vs. Wedd Child: eval, 257 £ Supp. 56,
[1997, US. D¢ Lx, D.C, affirmed, er:.»
Cir.: Ct, D {1998, ‘No. 97-7167]}; the
- Federl Cirenit Coure for the’ Dls"._rtn:.]'_ JF
Culumb:.a a.uhei._ Fe validity of ¢ conta
waiver c!ausﬂa . service ;t'El'tEI"LE"L‘E‘E»
hetwesn dgencies and potential’ ;&aptw

FELE i :
:hmmmm. 33 f?:lumnf a duty mmicqr.&mi,' :
investiate the childs ‘medhcal and social -
{4). waiver clauses L{mtmct
aré void us A matter of p-ubhr puhu,

Ew-ntua;h the Courr dismissed all of the
plaimsiit" clgims prior to. Trial, finding in
favor of the. d&l’eni&nﬁ that thire was 1o .
fraud or nte mumﬁl mistepresentatian, aiid
that waiver clamss siere valid as a magerof

- putlic policy in contract cises.

i the Cooniet. dr:\. fimed 1o ﬂddru"

junJ anticipaze Futaers -m:m[a i n_grmf ro

ﬂ:.“ wehie
1Lg=11 L.].d.il‘i"a W e cither dismissad ouls e,
thieir mer-
ity i gt ol B findings or Ehe ﬁﬁt tw
leual ,J;Liu?:lc-s'. o

That partlcula: de:cfsmn Wi ﬂgﬁ‘{ icant
for several rensemg Near oty did it recognize

sefor ﬂ'tr: Fn.. time ﬂ'ue Dhiserics of Columbin

the fort of wonghl adppn‘m it ds the ticst
reporped . Fedesal  Clrouir Chary decision
rugurdz:‘ng wmngt'ui adoprion from . oan
Acrricle e (LLE E“‘mm‘mrmnl |lIT"I‘\:J1i-
ion —-rharis ntqmlfmf'tTiFﬂth*rrif Ay T
rhe lawrnfan 11'1;111.1I]ula1 4':.:-1[1.1

Alsty; 3¢ I.J.:Jl.LrJud the issue of
- whiethigra penel, ar blanket, waiyver
rfm-m in a service contmct tal.ltmtlml
setvices Mgreetmeat), involying “socinl
service” transacticns would swithsrand
intensive lagal scruriny. Tn et
while nat direetly addressing wnse ol
the newer legal theomes sréviously
mmentioneed, e o A realliem
ki, loiy-sbniding) conteaer  law
réwurding hlté':.'qmi h-iai‘ﬁrlining e
and. codnpering inrerssts of rhee differ.
ent parries invalved in the tansction
to “provide services.”

Firally, abthpugh precagpoed from
_jmluu._ ‘on thie legal o anncept af
“wesurnption of risk” 05 a rr:mfr ur the
= validing o ' the

,JI phﬂuﬁupiw ],{L.Il‘:‘\ i tl‘s.:
-frameumlk ﬁ:n rhe npwl:,-

thess newer concepts, s;u:'h s pubhf 1'-ulth

'__dLmr tey invesrigare, unegial bargaming sta-
-'_'m,s % and_ hrr']rfh.i tmmuntu I tr:nﬂul

mmts &1& Federal D:»urt Fas tiow .-r.[ dm
Htape iuf the nexr level aof lggal kL.-.iIh,-.pJ’i.'].‘\
 decisivm-making, i, assumptiongl gsk xh
whic rﬂalhr'ts respﬂn'ﬂh_c 1.»1‘.1{:11 bad tl‘u.n""\

Pt

assumption of Tisk By and informed consenr of

the praspective. adoptive parents. It iiill nlse
ool at third-pamy agreemens, apencies -may

have u.urh pdependent comtract refresentative,
u:n.d set ot vecommendatians for fmac

tizs el progediires.




The Joint Council

on Intermationsl Clildren's Services
7 Cheverly Clircle
Cheverly, MD 207853040
e 301322 10
Toes 025405

I ek b fwwicics.org

The Bl tin v e guamesls pchligetion of
The Inine Cinencl on fraemazonel Children's

Seewices from ol Avmeriea, e Jrdnt

Coenetl ts am el of leevaed, vl fea

i il soelfare eprmmes thae sere chulien
i ercpzeniry adobiion and selief
efimeohe fitne Conee aclscsies for

hemniess ehiidien arinid the world, provides &
foridmt for sheeane informanion enabling

eheildren to dn gt r||mf-ﬂ;]l'|?::!!=!i'}:, i
legisdanicn emel grocedines that better vt the
ek uj"du'll.rr._-n, Mesemiimazes femmation
velaad o chuldven’s fimes. pnd astaitlivhes
putdledimes ard standerds of practice thar
prozzes the ghes of childen, Bire paments,

and adrptie s,

At zles speiog T Fullaiier ey be 12peoducad,
Please cepeinn znicle in 0l and cohr che unthar, “The
Thraliztive o the Jecar Srmoned! on [atermancnes Cildreo's
Hierpees " anil the el

||:H"IT LR HJ'{!'H_EE ............... z
h"nup L:.::.!*'I'r:r DLSUTEnce, Bowtrd
nomimeey, caucuses for Korea,
Ching, Guaemsla

ITINCOUNTEY ADOPRIDM HEWE ... ... 4
T Ty fogmslarion introducad,

= for Childver. Aut, first
tee deported, YIK

COURTEY DFDATES ... cvicannmsinannn B
e, Fussie, Bosedo,
Herzepoeina, fndiz

BULLETIN LOARD . PRI -

Restben LJufu'rcn. ."|_|"I, ] anf

i .r|.-|'rm-nm1

A Voice for Children

The Huge Convention on Intereountry
Adoprion and its uoplementing
were introduced in Congress in March,

the

equity for adoptiye parents Is
likely 1o be considered this ses-
sivy — these are all powerful
reasans for von m learn ahoar
and exercise your influence
over federal legistarion,

The following “advocacy=s:
Hps" wene adapred (rom mates-
als provided by the Child

Welfare League of America.

Making your agenda o reality
You don'r have torhist lnph-
powered, well-paad, politically
connected Washingron lobby- |
iet in order to have an effecton i:,'{mgré-sn amd

most impartant influence n vour Seriator’s or
Representative's palitical life.

Your elected represéntarives”in Congres
take very sericusly wrirten lomem, e-mail mes-
Sayres, and perf.nmzj vigits [oom you :'.‘g‘a.rd'l:'l.g a

particular issue

legistution “Represenrarives, or their seaff will recorn v

Hope for Children Act seeks 1o make perma.
nent the tax credic for .1dupt 00 CXENEeR] les 055

As u voter,
you are the most
. important influence in
fnur San&tﬁr‘; or
ﬁepremntniﬁe's
political life,

rhe lzpislanon 1o passes. Yo are the P'BI‘PLE who -
cleit a Member 16 Cungress and thesefore the

Se:mces

it their joh. Sznarors,

phone calls, answer yaur letles, aod make
1pp¢n~1rmrnr~ ton rnel witho you, i

Tou can stiengthen  your
stfactlvenest a5 A FENRRIONTS
labhyise by of e
techmigues discissed Beliw

usImE S0

Witing Members of Congress

ln many cases, a  lerter
r}cpnhﬁin[' nopiven m'u'l.'fpultu
'.-m'1 ehnre w0 leesbaoes mind.
o b particululy helptol when o
metnber 15 waverlng onoan (ssoe.
If, despive yous Hrerary ralenrs,
your lemislaroe's ware s arill
wrfavarhle 1o e position,
“don't be discoumped — it prob.
ably means chat the ot view-
i:'uc-l.nr was | shbying ey tn! harder than you,

P:.'mrwh.l..d 'I:Lw."u llu.‘l.ilﬂlttl:u) lecters oo
vour o ostatlonery are the mast effecrive.
While-form lemers, post cards, peritions, or e-

mail messages-are 2ll read and answered, they
dutt’tearsys the weight and orsugsve (owe)
that a lemer from a conscituent does.

af! hl:w wr_-li-rnfuim = the clisng are “or iow
C-;'I‘Eﬁ.l:h 15:1.!.-.-1} thie: .ums:adﬂns B

allegad ‘cléim for damn;m will erezrol botbitha

nstEnge. = s
; ;]}h 3 1.l-hel.,_ J._Wh"i i Iiu HT uj [,‘T:IELIL{. ‘MH'
py o — gocd rournes and hubuts beget gond

aciilie (Fodm B anad eolck. otnctice. ond

.r . -
| oA |:I:-1m1{ur ’Mmﬁp‘s‘:i n&np'“m:, Fu;m:ﬂm“:-

: i o _ngi-r';.,_mf_{ BT Flt‘IaLL{MIPL.,
oy The Sef- 0

viges To.be prov ded, e Tacs surrotindme any -
o ;h&sumphm of Rﬁ,k
lepal theory ani w nnp_ CatiEnT 5a I':T't"‘lht: gt

:[i-rn- gven" a ]-p.wmnr GRS AT,

siain. ]J.iEl:ulitJ.Q"l"
ety con t-.l,e tn

A

“The purrpos i 4 wu.t* :u.:t 15 m e 'rhr te.r'm~

nd - condimiany nT ﬂLn{.mui.riJ,f: of mnm.ﬂh
greed-ra - acnioms feervices andfur srodues)

hapereen twﬂ v" T ]m.-tLﬂ. 3‘II1~.'|1‘ Lo Anitiation

ok ¢ |'1'|11‘| LrLI'\'J |r. "11.I'|I11.E:



YZH: Some Resources for the Unknown

Aoty yesr 2000 wpprosches, we are
g all sovrrs o procdicticas whou what
L sappen: computer melidowne, com-
Cenieation deluvs, technalopical mavlem,
Gitven the facr thar adoorion apeneies are
part of a phakal family of wchnolopy (and
sime rislatives nro more srabie than arhes),
you seed o give seme serious thought o
thiis matrer nowy B von haven't vet

A recenr fegie of Toundation News and
Loomumentary noted thi: -FuIvainp

® |1 lv...l..tLl.'r. v comsprer s seudy doren’s
TR v ervone eleet i

# The faibare of mozrochape could affect all
s of oursiade svstomes, Bese and overseis,

= Wit sbout labibity fone poteatml Y2K-

relared conseguences |

Compger experie themsebver disagree
flonie the possibilivies, bot adoption wen-
cter should nin me awoy, and  hiould
imatead gmoke s prepartions. To that
enel, Ann Beorr of PLAN Lovieg
Addoptions MNow (50%.472.8452) s shared
the diaft diselaimer the agency's attomey
baae prosprosed. | stromgly wpe all seencies w
sl their own attereys as soom s poss
albslu

alt Y2K Disclatmer
¢ Foard of Direerors of PLAW Loving

Looking
for

FEconomical Fare

to
Your New Chiid’s

[T T TRAVEL, INC.

4111 W. Lawrence Ave.
Chicapo, 1L 60630

Country?
Ask Mrs. Sue Kim
1-800-233-7603
1-T73-777-1438
1-773-77T7-6885(fax)
E-Mail: ewtvi@aol.com

by Maouree

.-’u‘]nrri.wns Mo, Inc, s awses of s'."m-]:rcv

dictiuns that commniction, fmospars -
than, and viber syslems iy b n”LL_[”LI 13
some extent by what {5 commonl v refereed

o s the “"millennium bug" ar “YIE."

eiy Evans

{These are shenthand terms for unbepw |
problems that may anse due ™ compuzer |

SYSTeTaA That are nof prograoemead o el
the vewr 2000 3 » rwo-dinit mmber,) As
Y dre awane, I}]l._‘r“r B N0 COMmrmsas oveEg)
sy the "experes" as o whar problems, i
any, We are eoing 1o enconlen

Based on the varied prodictions thar are
bemp disseminarcd throughour the ULS.,
PLAN wus anwider the possibilioy char
:‘-:{1'!1'11I..1:‘|..'. may siow down of slop cuan-
pletely (ot o period of time encly in the year
2000,

PLAM relies heavily upon welephone
lines for communication (by phone, fox,
Al e-mail),  Inrermationol .1|.l-_|"-11'|_|1-.:.
regparre arling mavel, and the paperwark
fer 1hwe u.l-.| TR [WOCEAS (5 Cormpwlles ﬂlq\cl'l-
dent in many of the countries i which we
work. It 15 the intention of the Board of
Drrecrons and PLAN wdo whatever s nec-
eonary Lo insure thar PLAN'S compurers ane
YZK compliont bv December 31, 1999,
Howewver, becauee we have no way of koow-
ing how long other computer systems may
be inoperuble, PLAN cannor predict what
delnyvs, if ony, ooy
resulr after Januare

o 2000

Please sign and
dare rhe sarement
below and retumm
rhis form.

u-:&l'f hene send conel
ungderstond the foveso-
g Y2E
and hmely Ay ©
hild PLAN Louvmg
Adipaens Now, Inc.,
bmmilas i oy ond
o] Bihiliey for damage,

s, ddefow, on forhe

the comern! of PLAN
We dedire 1o Smitiie?

with the cdapoon
pecess uxth

bnowdedee thar there
mupy e ommforeveen:
jrofdemes with  this

process due w "Y2ET
pnd fies efferes

disclatme |

of aier efopian due 20 |

“Y2E" sffects hewond |

the

Lllii]ﬂ {m um.'nl...u:.a]

Lol Tl e il ot

P e R GhF

of the pefonbidee. Thist 15, o ser the
besnnckirTes’ eq parmmerers of the lerpainz.
IO AL aTens ! Meelz 2o

There pee numneraus other terms. of the
servieas tn he prveided which min ha riso-
tiated, sllicaced, divided, quantified,- 3
the lu\:t' with e Lt test in “wopkd sor.
vive” trmmsactions senerally of the =
ableress” 'mr:rlan.l That s, if some contmct
temns Jare Menconscionoble” o “upmimet
Public Palicy” then they will nor be uphsld
by & Coure. (Examples iickide faud, vy,

[ :'m'u' :"u.', bia crmtil o r.'rr"miu[ ane)

&Jchum ANy cnnrm-:‘f:q AL o
meniis oo perform services. which place
them in adistiner ctepory fram some other

furms of ¢ mtm;.{ Thercfore, the legal
phusig and IJL.L.I.|11I'I1| :rl rh,. lt,;,,:u:..ur_su-. T 6
exacthy whit s

tiriede
whicn, for riasons l-m-g,muj i st m" 1.n~,-
o ol of the gty ivalved, the: hinraained.

far results either di nor ocow, o don
aecnr ta the nominl M'H-bfnt"lt_“n af one ol
e of the conreae rire eiicies,

A caretully drown el dugienent ean
limis an ogencys future potenrial expasure,
s certpin variahles, o Iﬂ:‘"!u wehine e visk of
s e peclect” adoprion (hewerer
defined), con ke coneménilly I-'lil-.-n.n.tr.d
herween the pnmas :

Thisconcepr s krimwn us f"';.ssump'ri:m it
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JOSEPH FERENC, ¢t al., Plamtills, v. WORLD CHILD, [NC_ et |
al., Defendants.

Cial Acon No. 95-2199

INSTTED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

977 F. Supp. 56; 1997 115, Dist, LEXIS 14457

September 19, 1997, Filed

DISPOSITION,  [**1] Motions of defendants World
Child, Ine., Adams, Goolsby and Geer and of co-defendunl
Thie Fronk Foundation for stmmary judgment pranted and
complinl dismissed withh prejudice, complaint dismissed
without prejudice as to defendants Tatiana Kamneve and
CGulive Smirpove pursuam o Fed. B Civ. P 4{m); final
qudpment entered for defepdants World Child, Inc., Shemell
Goalsby, Barbara Geer. Veronics Adame and The Frank
Foundation Child  Assstunce  loternational, and  aganst
plaintiffs Inseph Ferenc and Jube Ferene, wath costs,

CORTE TERMS: wientonally, bealthy, orphunege, defici,
gtrabdsms, consulted,  ovtrageous  conduel, anticipated,
exculpatory, obliged, induced, neghgen misrepresentation,
emotional distress, summary judgment, misrepreseniations,
misrepresented,  negligently,  peculinnities,  coordinatar,
hyporhesis, presently, concealed, ambiguous, wdoplive,
preinged, severaly, anserved, disorder, armval, quensd

COUNSEL: Far JOSEMH FERENC, JULIE FEREMNC,
plaintiflfs: Leslic Scherr, SEYMOUR & SCHERR, PLLC,
Washingon, 130

Far WORLD CHILD, INC. SHERRELL GOOLSBY,
BARBARA GEER, VEROWICA ADAMS, defendanis:
leffrey Jerome  Hines, ECCLESTON &  WOLF,
Washingtom, T3

For THE FRANK FOUNDATION CHILD ASSISTANCE
INTERRNATIONAL, defendant  Wichard Barr  Meader,
Pamela M. Deese, ROBINS, KAPLAN, MIILER &
CIRESI, L.L.P., Washinpion, D

IUTGS: Thomas Penficld Jackson, 10,5, Distoet Judge,
COPIMIONBY: Thomas Penfield Jackson
OPIMNICR: [*57] MEMORANDIIN AND ORDER

la eprly November, 1904, plamnfis Joseph and Julic
Ferenc, a MNew Jerscy couple, adopled @ Uiree-year-old

The record before the Court establishes that in the sprng
of 1994 the Ferenes, having previously adopted a
Guatemalan hoy without eomplicatzons, decided once sgein
to try 2 [oreipn adeption, They became sware of W
through a news article and 1nquired of it cxeculive director

Ruesian boy, Alexander Kimiskatski, in [**2]  Twver,
Russia, and brought the child to the United States, Cwe
|*5%] the costmyg months it hocame apparent  that
Alexander suffers from one or more serious and irrevarsible
congeniwl  neurological  and  wisual  disorders,  In
conscquence, the Ferenes brought this action in Novembaer,
1995, for "wrongful adoptian™ against, intar alia, delandants

Werld Child, Ine, ("WCT), o Distrigt of Columbin sdeption

agency through which Alexander's adoption was arranpgd,
und three of i employees who participated in making the
mmangements. nl

nl Also numed ws co-deflendants aee The Frank
Foundation Child Assistance Intemational, Ine., o non-
profit corporation that assisted WO in identifying
Alexander as available lor adoption, and two Rassian
nationals who have never been served with process and
are nod presently belore the Courl.

Pluintiffs allege that by misrepresenting Alexander to
them as esseniially healthy, delendunts viused them 1o adopt
{and thus 1o assume parental responzibility for) a chld
whom they would not heve adopted [**3]  had they been
fully informed of his true physical and menlul condibion.
According w  plaintiffs, defendants either kmew of
Alexander's deficis and intentionally conveuled them fnn
plaintiffe, or knew hole ar nothing about them and
neghpently concealed their ignorance. Plaintiffs also chargs
defendanss with  mneentonally causing them  emotivwal
distress,

The casc is presantly hefare the Court on the molien of
defendants WCT and its smployess for sumniary judgment,
the necessary dizcovery having  been  subslantinlly
completed. The co-defendant The Frank Foundation has
helatsdly joined in the motion immediately prior o oral
argument.

L

of the prospects for adapring 2 Russian child. Told that, in
general, the health of Russian adoptess was "very gond,” the
Ferencs entersd into a2 wiitten conbrect with WCT for its
services  in o early  August, whieh  the parbcs  laler
supplemented i wrinng in Scptember, 1994, after [**4]

.



W had engaged the assistance of co-defendunt The Frank
Foundation o loesle & Russian child availakle for adopnon.
(Traf, Bx. 1-4.3 Both Ferenes signed the contract documents,
inilinling them on euch page, on August 3th and Seplember
2Hth, rerpectively,

Alzu m Seplember, 1994, WOl informed the Ference that
rwn Bnssian children had hesn idsntfied as available for
plocement nd und sent e phologruphs smd o three-pege

, Enghish translation” of an abstract of Alexander’s medical

history, dated Tuly 21, 1984, prepared by the Russion
physicien {un wnserved co-defendant) in charge of the
orphanape in Tver. Among other matiers the abstract
diseloged thot Alexunder hiod been born premuaturcly on Junc
11, 1941, ar the third child of a poor, sinple mother who
died in Jamiary, 1994, A7 birth he weighed 4.73 pounds and
currently  weighed qust under 25 pounds, Mg head
cireumierence was mven as 455 emoor 182 mches, He was
shid w lipve "convergent stralsismus” and Mt feel. A neuro-
payehiatre entry noted "delay af mental develapment,” and
that plunse was repeated as the "diagnosis,” anribuable (in
(e doctor's opimon ) W "socal negleet in the family”

N2 The Ferenes udopled the sceond ehild as well, o
prel, ae the game tme they sdopted Alexander. Her
healih 15 presumably unremarkable and her adoption not
i InsLe m this ek,

[**3]

When queried iy the Ferencs, WCI officials assured them
(hat the conditions reported appesred o be neither unosus!
in adaptive children from Russia in their experence, nor
uneorreelable, On their own inifistive, the Ferenes consulied
a peneral practitioner of ther acquaintance in New Jereey in
whom they showed botly the phote of Alexander and the
medical abstract, He refused to offer any opinion an the
child's condition and suggested tha they ask for forher
information. WCT informed the Ferenes thut 1t hod sccess o
ne miormaton abont Alexander ather than ac had heen
supplied by the orphanage.

Wotwithstanding the ahsence of further pamiculars, the
Ferencs nevertheless traveled to Bussia at the end of
October, 1994, (%397 mlending W conlinue with the
adaption pracess, They were met on arrival in Moscow hy a
“eoordingtor” {presumably arrangsd for by WCT or The
Frank Foundation, although paid dircctiy by the Ferenes)
wiwe took them to the orphianage ar Tver. There the Ferencs
obscrved Alexander in person and spoke with the chiel
physician who had prepared the ahetract. She wnld them tha
Alexander’s soobisinus was surgically correctable, and that
the peculiarities they piercesved o [*™4])  his posture and
gait were due to "nuoitienal deficiencies.” She was aware,
she said, of no other medical problems. The Ferencs were
remninded of their right to decline to po forward with the
adoplion 1 they chose to do se.

Ayumn the Fersnvs eiected tg proceed, and they retumed
from Tver 1o Moscow thar nig%r with Alexander enmoule 1o
the Upited States. Prior to depurlure, and as they understood
to bo roguired by ULS. immupraoon authorities, they had
Alexander examined by Russian physicians al o Moscow
clinic who pronounced him “generally heatthy ' While
awatnng their flight home in Mascow, they were also teld
by the coordinator, whose source of information 15 not
given, that Alexander's mother had died ot "intoxicanan,”

Since his arvivul in the United States, Alexander his been
diagmosed as microcephalie, and afthated wirh an artention
deficithyperactivity disorder. He also exhibity whut may be
fetul wleohol syndrome, and his strabismns has been
determined to be inoperable

1

The sole busis usserted for this Courl's subject matter
junsdietion of thes case s diversity of aitizenship, 24 0185 C
§ 1332 Thus the Court is obliged to apply the law ol the
Inatrict of Columbin [**7]  in deciding the casa. frle 81
v, Tompking, 304 /5 a4, 82 L. Ed [188, 38 5 Ci 817
(1938), Tt dues nol appear that e Distriet of Columbia has
yet farmally recoprized a wort of "wrangtl adaption," bt
on analogy to the tort of "wrougful bivel." which the Disuicl
has recopnized, see Havmon o Witkervon, 535 A.2d kK0
(0.C T98T), and precedents from other junsdictions, n3 the
Count will unticipate the District's recognition of o wrt of
"wrongful adeption” and assume that plaintfte’ elams are
actionable under District of Columbia law,

nd See Maohr v, Commonwealth, 427 Mase 147 851
NE2ed 1104 (19595, Mallene v. Chudren's Friend and
Xervice, 64! A.2d 67 (R4 1995); Gibhs v Evnst, 534
Pa. 193, 647 A.24 882 (1894), Rae v Catholic Charitivg
of the Diocese, 223 I, App. 3d 319 588 N EJd 354,
167 1L Do, 713 (App. Ce 1992).

Counts §oand 1L, respectively, allege that defondants
intentionally. or negligently misrepresented the state of
Alcxander's heallh to the Ferenes, assuring  [T*8]  them
that he was asszanally a haalthy child whose daticita, 1F any,
were manimal, tansient, and/or amenable to correction with
medical teatment routincly available in the United Slalcs.
Count 1 charges that defendants intentionally caused
plamtiffs o sulfer extreme emotional distress,

Te pmke oot a primia facie case of  intentional .

misreprosentation. plaintiffs must prove that delendunts (1)
made a false representation, (2) regarding 4 materal fact,
(3} with knowledee that the representation was false; (4)
with intent o deceive, and (3) whick mduced #elivn in
reliznee on the representation. See Bewnett v, Kiggins, 177
424 37, 3V (0.0 1977), cort. denivd, €34 008, 1634, 34 L,
Ed 24 782 98 8 Cr. TR (1978 Similarty, the elements of
neglipent  mistoprezsotafion wre (1 negligent
communication of false information, (2) which the



defendants anticipated or should bave anticipated was likely
o induce oetion or inacton by the plamtdd, (3) and oo
which the plami(l did reasonably rely, See Kirkland & Ellis
v, Ruiz-Matoas, U237 ) Supp. 253, 262 (D.D.C. J986) {citing
Hali v, Ford, 45 4. 2d 610, 612 (DT TEEIN

Tu prevail on their claim of intentranal [**9]  mfiction
of cpational  distress, the Ferencs mmst prove  that
defendants enmgaped in (1] cxtreme and vulrageous conduct,
(27 thut iptentionally or recklessly caused thom Lo
experience (1) severe emotionul distress. See FHaldon v
Covimyton, 415 4 2d TO7H, 1074, (D.C, 1980),

The parties’ diepute centers on whether defendants
masrepresented any  facts, mientonally [*60] o
otherwige;  whether  plaintiffs  relied  on any fuch
mistepiesentations; whether Wl ar The Frunk Feundution
i% hable for any mistepresentations mads by non-moving
defendantg; and, fmally, whether plaintiffs are divested of
any o il af Qe cloims they now assen by the terms of their
contract with WL nd

nd Delendunts bear the burden of demonstranng thay,
upon undispmied material facts, they we entitled 10
Juidgment ux umarter of law, Celatex Corp, v Catreell,
A77 LN R17, 323, 9! L Ed 2d 265 106 8 Cr 2548
(1086): dnderson v Liberty Lobby, 477 LS 242, 248,
W11 kd 24 202, 106 5. Cr. 2505 (1985) Al reasonable
inferences must be drwn m plaintifs' favor. See Tao »
Freeh, 307 LIS App, D.C 185 27 F.3d 435, 438 (D.C
Cir. 1994},

[**10)

Count 101, churging defepdants with miznuenal infliction
af emotonal distress, i the mosl casily dispatched, The
recard conteing ubsolutely no ewidence from which & jury
conll find fnoe any reason Lo expect that sneh ewvidence will
be fortheoming) that any defendants who are now before the
Court niended that the Ferencs experiznce any cmolion
pther than the jov that sheuld sdend the adoprion of a

N5 Ser cuses cited af fm 3, Plainufis also cile yanous
District of Columbia regulations to essentially the same
cffect.

The duty originates, howsver, in the conmacmial
telationship belween the parenis and the ageney, and iis
scope may, by agreement of the parles, be vaned by the
erme of the contract, See Howard Univ, v Best, 484 425
054, Vha-n? (DL 0B,

Iti the instanl ease the contract befween the Fereacs and
W is expressed in writings (hat cleady diminish Wl's
mvestigatory Tesponsibility to an abealute mimmes. It
purports, in fact, to absolve WCI and The Frank Foundanon
of any duty at all, by expressly waiving ab its inception "any
and all elaimg” that might arise in favor of plainaffs from
the relationship. Moreover,  the  several  documsnts

healthy som. Mo motive, ulterior or otherwise, is shown for
these defendants o have delibernlely deceived the plointifTs
es lo Alexander's health, and no conduct 15 aseribed to them
that in anv Tospect resembles the "extrems or outrageos
conduct” that has been held necessary to prove the tert
under District of Columbio law. Ses Waldon v Covington,
415 424 1070, J07A-78 (EuC (8 Restalooenl [2d),
Torts & 46,

As i the case with Count 111, the allegations of inlentonal
frawd e Count 1 as well are wulnerahle to summary
dispasinon on the evidentivry record. Count 1 presumes
proof that defendants were fully informed of Adexunder's
multiple deficits und consciously elected to canceal the rth
from plaintiffs. The WOl defendunty profess W have
reecived no medical information [**11]  about Alexander
other than that which they inunediately imparted in s
cutirety. to the Ferencs, and there b5 no evidence 1w Lhe
contrary. Bven were the Court willing to impute to W and
The Frank Foundation all knowledge in the possession of all
co-defendunts,  including  the  ungerved  Mussinn  co-
defendante, the hypothesis thut they or any of them knaw
Alexander to he more severely impaired thun they nade
known to the Ferenes reains no mare than 4 hypothesis on
this record. Far the Court to allow o jury to find otherwise
would be 1o countenance an  exercise in xeouphubic
speculation.

Count 11, alleging negligent misrepresentanon, 15 the mosl
promising of plamtifl's severul theories of liability. The
record could support a finding that the WCL and The Frank
Foundanon defondents were ignorant of Alexancless e
condition and made no reasenable effors o ascertain it
while allowing plaintiffs 10 balieve that their optimistic
assurances were predicated on knowledge they did not kave,
The cases cited by plaintifts from other jurisdictions held
that thers 2 8 commen lew dury imposed upon adoption
agencies to investigaee the buckground of prospecuve
adaptees with reasonable care and [*® 12] e [ully inform
their client adoptive parents of the results. nf

comprzing the contmet are elsewhers rife with caulivoary
lnguage respeeting the “msk" of fereign adoptions,
wncluding the fuet that WCT and The Frank Foundation
would furmish [*%13]  “medical and social infarmation”
when it was "available.” but that they could pot guarantes
s completensss  [*61]  or aceuracy. By the contruct the
Ferencs acknowledued thut their child could possibiy arrive
"with  undiagnosed  physical,  emoliosal  andfor
developmental prublems.” With tespsct to Russian children
in particular. the Sepeember 23th supplement contans
nearly two pages of text advising of "ambiguous ¢linical
dizgnoses” by Russian physivians and the "prablematic
srate” of Hussian medical educanon and proficiency. A1
several places it staees that the prospective adopove parenls
are nwot ubligad to accept a child whoe they belisve ie nat
healihw (Def. Ex. 4, "Memo of Understandmg,” pp. 2-3.}



Whether the exculpatony effect of the waiver clawse would
intdeed resch “eny and all clams" of any desernipnon (=uch
as thase of Counte 1 and T11) ie unnecessary to decide. The
waiver clause clearly served notice to plainliffs thar WCI
and The Frank Foundation did not warrant the success of
their effonts, and did not expect 1o be lioble, i whitever
respeet hey might fm] or the reasons for 1cs falure, for a
less than whellv sansfactory adoprion,

Exculpatory comtrac! provisions are vahd  |*"14]  and
enforceable in the District of Columbia, See Matatice v. Hol
Shoppes, Ine, 109 US App. DUC. 310, 287 F.2d 349, 350
(R e 196LL Potomar Plaze Terrpees, Ine v QSC
FProdugls, Inc, 868 F Supp, 3406, 353-5¢ (D.D.C. 19%4)
MlainefTs have presenied no contrary authonty nh nor
offered reason why the waiver clavse should not in the
cirgumslanees, be given the effeel it was ebviousty micnded
to have and 1o which plaant¥s, by their conduct as well as
tieir sigoatures, sienified ther assent,

ng Krefl v Lewe, 77 A2d 354 (DC O1950) is
imapposile, Mo inaceursle represenlations arc alleged to
Bave midueed the Ferencs to emter o the cantract in the
first place, The representmions of which they complain
ull vecurred wlter ey hud apreed upon the lorms upon
which services wonld he firmished by WCI and The
Frunk Foundution, bul before they had commitied
fmally t the adeption,

Mamiiffs argue thit the comiract 18 ambypuous; they were,
they say, nnaware of its import as relieving WCI or [**15])
The Frank Foundation of uny habibty for the expense, not (o
mention the angmish, of misng a severely handicapped
child. et ul virtwally every stage of the process, the Ferenes
soupht reassurance from independent source: that their
forebadings were unfounded. They consulred an Amencan
physictan in MNew  Jersey, They personally  observed
Alexander, queried the Russian phvsician in charpe of the
erphunage al Tver about peculiarities they noueed i his
appearance, and congsulied soll other dociors i Moscow
iunedintely prior to their retumn to the United States. Their
actions in that repard are consistent onoly with mn
understanding on their part that they alome hore the msk of
Alexander's iroe condilion,

For the foregoing Teasons it 15, this 1%h day of September,
LyoT,

ORDERED, thot the motions of defendams Werld Child
[ne., Adams, Gnolshy, and Geer and of the co-deofondant
Tle Frank Fomundation for summary judement are granted.
anc the complamt 15 dismezsed with prejudics as to s=id
delendants, and i1 is

FURTHEER. ORDERED, that the complaint 15 dismissed
without projudice a3 fo defendants Tebany Kumpeva and
Galina Smirneva pursisant 10 Fed, R, Civo Fodim); and s

FURTHER [**l6] ORDERED, that the Clerk enter final
Jjudpment for defandants World Child, Inc; Sherpell
Goolsby, Barbara Geer, Veroniew Adums, and The Frank
Foundetion Child Assistance Intamational, and  against
plaintifiz Joseph Ferenc and Julie Ferene, with cosls,

Thomas Penfield Jackson

L.S, District Judge



e mformation presented Delew oonod eetended @ loga! adace, you showuld
COMSLIT vour owm, iahadual aromey for specific infovmation relovary i v

Adoption Risk &

1. Staff Training & Education - bes! praclices; specific W indwidual placing couniry risks
2, Written Contracls & Memaos of Understanding - clienls acknowladas recaipt of information

3. Adequate Insurance Policies - more than one kind of coverage

4 *Compelent Legal Advice - knowisdgs of adoption, contract and litigation issues

Staff Training:

" Routinely scheduled group tralning sessions including group staffing review of recent case problams,

T Role-play and practice of intake questions; how o offer a referral to a family; third-party representations of
toctars of orphanagas siall assassmants; devaloping approved, “stock answars” o FAQ's,

T Prepare Individual, written checklists for critical functions, for a basic, consistent, minimum-sarvice leval
slanicand

Written Documentation:

M Signed conlracts, memos of understanding, assumption of sk acknowledgment, servica/payment invaices,
recetpl of educational material, application questionnaire, medical & social history extracts, traval orentation
reviow, ole,

T Make sure your documentation conforms to, (and that you are aware of), all local, State, federal and forelgn
reguialions, slalues, laws and legal docinnes, (e, waiver or esloppel palicies, assumplion af risk prnciples,
charnlable irrnnunit}r dilnnes, put‘.-h:‘ policy excaptions, conlracl and stalule of fraud mitations, and the like

Ade:;unte Insurance Policies:

o Different lypas of coverage: (g) general liability; (b) speaciic “social work" addendumis); (c)D & O or E& O
(malpractics) coverage; (d) group/agency coverage vs. Individual sacial warker covarags; (g) [oss of
business coveraga; (N aulomobilefmvalimedical coverage; (g) umbrella - "overage” policy,

T Know the Imbations of vour insurance poligles : if you are sued, the insurance company will issue a
“rasarvation of rghts™ you may not heve contral of any settlement negotiations; the insurance company
may dictate which attorney can represent your agency; you may have to hire your own, individual “atiorney
coverage counsel” to deal on behalf of your agency with your own insurance company.

Competent Legal Advice:

17 Prepare a coordinated legal strateqy in conjunction with your adoption “best practices” procedures,
documentation and insurance coverage BEFORE you become involved in an adversanal relationship.

T Because inlernational edoption overlaps among several disciplines, your legal counsel should be famlliar
with, (g & minimurmn), adoption law = bolh forsign and domestic; confract law; local State laws and legal
doctrines; litigation process and procedures and insurance sefilement stratagies.

7 | sued, know that yvou may need some or 2ll of the following different reprasentstions: {a) lagal lahility
defense counsel; (b) overage, or "excess liablity™ defense counssl; (o) individual, parsonal defansa counsal;
{d} insurance coverags leoal counsa); () corporele andfor individual asset defense (bankruptey) legal
counszl; and possibly, (f) thind-party indemnification lagal counsal

Competinglegalinterests flow=cha
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